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What would YOU like to know 


about metering? 





Would you like to know how 
modern meters can promote 
good public relations? How 
dependable meters can reduce 
operating costs? And, 
how well-designed meters 
save operating and 
maintenance expense? 
























Assis! 
If you are interested in 
the answers to these 
and many other ques- 
tions, get your copy 

of “‘Metering for 
Profit.”’ It’s yours Oe ae ~ 
for the asking. 
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Write for “‘Metering for Profit’’ 
A non-technical report to utility company perso 
concerning watthour meters. If you are interested 
in metering and its effect on profits, it should 
be “‘must reading.”” The coupon will 
assure you of a copy. 
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AT IS A SHADOWGRAPH? This illustration, from “Metering |) IT’S * 
Profit,” shows the magnifying device used to assure an exact ) FREE! ‘aaa mo 
justment of the mesh between the worm spindle of a meter a E! A 
ond the worm wheel of the register. The use of the shadow- i me 
bph is another step to assure that your meters register fully Sy oo 
kilowatthours consumed. ¢ SANGAMO ELECTRIC COMPANY, SPRINGFIELD, | = 
Please send my free copy of "METERING FOR PROFIT" 
Only Measured Facts are Known Facts r ween cnaeee 
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This mammoth draw bench installed by 
Babcock & Wilcox introduces into America 
a unique method for faster forming of 
headers and other seamless hollow forgings 
for the high pressure and temperature con- 
ditions in modern steam generating units. 
This method uses less steel, is quicker and 
more flexible than previous procedures . . . 
heavy-wall piping and hollow boiler parts 
up to 35 inches outside diameter with 41/- 
inch walls and 22 feet long are forged with 


great speed. 


—. 


Huge steel plates 42 feet long are formed into sections 
of massive boiler drums on a new press installed by 
Babcock & Wilcox. Largest ever built for this purpose, 
the press is speeding fabrication of power plant boilers 
by considerably reducing total plate bending time and 
permitting use of fewer and larger boiler drum sections, 
thus eliminating welding and X-raying of additional 
seams required when smaller plates are used. The new 
press, designed and under construction in advance of 
the electric companies’ record power expansion, bends 
thicker boiler drum plate than does any other equip- 
ment now in operation, and enables B&W to build 
Steam generating units for the highest pressure and 
temperature conditions that may be anticipated. 





1 speeding MORE POWER for America 





Highlighting.a multi-million dollar expansion program at 
Babcock & Wilcox are two new giant machines to speed 
production of steam generating equipment for America’s 
electric companies. Along with other new production 
facilities, more trained personnel, and three additional 
plants, these new machines are geared to forecasts of, 

and B&W’s faith in, power’s future. 








W' should explain both the extra 
large size and the abbreviated 
regular sections of this particular issue 
of the FortNIGHTLY. Following our an- 
nual practice of recent years, we are giv- 
ing to our readers the benefit of the ex- 
cellent regulatory discussion by top-flight 
legal practitioners and other experts at 
the recent annual meeting of the Section 
of Public Utility Law of the American 
Bar Association in San Francisco. It was 
believed to be more desirable to combine 
all of these excellent papers in one 
thumping big issue, than to split them 
up into two instalments, as was done last 
year. 


THE net result, however, has been to 
crowd our regular departments to some 
extent. We are still able to present some 
exceptionally fine features, For example, 
the opening feature in this issue covers a 


story which every regulatory commis- 
sioner and staff member and regulatory 
practitioner may well read with interest 
and profit, we are sure. It covers the re- 
organization of a modern regulatory 
commission, 


WHEN it all began in 1907, the New 


© Fabian Bachrach 
BENJAMIN F. FEINBERG 
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York Public Service Commission was 
frankly an experiment conducted by five 
commissioners and a handful of em- 
ployees. By 1930, the staff had grown to 
267 and by 1949 to 610. But the increas- 
ing duties and complexities of regulation 
in the great state of New York resulted 
in a state budget bureau recommendation 
for a reorganization on a functional 
basis. 


THE result put into practice during the 
past fiscal year has been probably the 
most comprehensive reorganization of a 
major state regulatory board in the coun- 
try. It may even be a model for similar 
well-planned changes and adjustments 
elsewhere in the interest of efficiency and 
effective operation. CHAIRMAN BEN- 
JAMIN F, FEINBERG, under whom these 
extensive changes have taken place, gives 
us a complete before-and-after account 
of the reorganization of the New York 
Pubiic Service Commission. 


UDGE FEINBERG, as he is known to his 
many friends in New York state and 
elsewhere, has a distinguished record in 
public service, which began as a city 
judge at Plattsburg, New York, in 1922. 
Born in Malone, New York, JUDGE 
FEINBERG graduated from Albany Law 
School of Union University (LLB, ’11) 
and practiced law in Plattsburg. In 1932 
he was elected to the New York state 
senate where he remained to become Re- 
publican Majority Leader under the 
Dewey administration. He is the au- 
thor of one of the most celebrated anti- 
Communist laws on the nation’s statute 
books—the Feinberg Law passed in 
1949, which prohibits Communists teach- 
ing in the New York public schools. 
Since he was appointed chairman of the 
New York Public Service Commission, 
JUDGE FEINBERG has rapidly assumed the 
position of an active leader in regulatory 
discussions. We are sure his contribution 
in this issue will be helpful to our many 
good friends and readers on the regula- 
tory commissions. 
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What goes on at this Round Table? 


@ They could be exchanging ideas on new 
financing . . . discussing the cost of new 
money . . . hearing an expert appraisal of 
long-term trends for utilities. 

Those present, in addition to the public 
utility executives, include experts from 
investment banking institutions, insur- 
ance companies, rating agencies—and 
from numerous other types of financial 
organizations. 


Yes, this is a typical Public Utility 


‘Round Table” at the Irving. Last year 
alone, 146 representatives from 85 utility 
companies attended these sessions. 

These “Round Tables,” now going into 
their sixth year, are one of the ways we 
seek to serve the public utility industry. 
As specialists in this field, we are con- 
stantly on the lookout for ways to be of 
practical help. If your company has an 
unusual problem, that’s the kind of chal- 
lenge we welcome. 


IRVING TRUST COMPANY 


ONE WALL STREET .- NEW YORK 15, N. Y. 


Capital Funds over $120,000,000 Total Resources over $1,300,000,000 
Wit N. Enstrom, Chairman of the Board —_ Ricuarp H. West, President 
Public Utilities Department—Tom P. Wacker, J ice President in Charge 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 















PAUL HALLINGBY, JR. 
goes without saying that personalized 

investor relations are important to 
utility industries. PAUL HALLINGBY, JR., 
of the Middle South Utilities Company 
(whose article on investor relations be- 
gins on page 547), has written a brief but 
valuable and up-to-date account of what 
can be done to make groups of stock- 
holders, particularly institutional inves- 
tors and analysts, familiar with a given 
utility system operation. 










_— in Los Angeles, HALLINGBY is 
an engineering graduate of Stanford 
University (BA, °41) and Harvard 
Business School. Following service with 
the Navy as a Lieutenant Commander 
during World War II, he came to New 
York city and entered the investment 
field with The First Boston Corporation 
and E. F. Hutton & Company. He joined 
his present organization early this year. 
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or only legal, but economic and 

financial problems of operating 
public utilities engaged the attention of 
the Section of Public Utility Law of the 
American Bar Association. We can give 
only a bare statement regarding the 
authors whose papers appear in the ap- 
pendix in this issue. First as to the pre- 
siding officers. There was A. J. G. Priest 
of the well-known public utility law firm 
of Reid & Priest of New York city. Mr. 
Priest was chairman of the Council on 
Public Utility Law for the year ending 
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PAGES WITH THE EDITORS (Continued) 


with the September meeting. Also pre- 
siding was his vice chairman, who be- 
came chairman for the current year, 
Jonathan C. Gibson of Chicago, vice 
president and general counsel of the 
Atchison, Topeka & Santa Fe Railway. 


Tue first of the three sessions was 
based on the annual report of the sec- 
tion’s standing committee to survey de- 
velopments during the year in the field of 
public utility law. This report was sub- 
mitted and summarized by the commit- 
tee’s chairman, Julian de Bruyn Kops, 
general counsel of the Dayton Power & 
Light Company, Dayton, Ohio, Members 
of the panel participating in this discus- 
sion included Milford Springer, Los An- 
geles attorney for the Southern Counties 
Gas Company and formerly a member of 
the FCC legal staff ; George L. Buland 
of San Francisco, vice president and 
general counsel, Southern Pacific Com- 
pany; Fletcher Rockwood of Portland, 
Oregon, attorney for the Pacific Tele- 
phone & Telegraph Company ; and Judg: 
Ik. C. McKeage, chief counsel of the 
California Public Utilities Commission 


‘ro second session, devoted to dis 
cussions of depreciation policies, in 
cluded Clarence H. Ross of the Chicago 
law firm of Daily, Dines, Ross & 
O’Keefe ; George J. Eder of New York 
city, assistant general attorney for the 
International Telephone & Telegraph 
Company; and Charles W. Smith of 
Washington, D. C., chief accountant for 


the FPC, 


THE final session, devoted to the regu- 
latory lag, featured papers by William 
A. Dougherty of the New York law firm 
of Dougherty & White; Allan P. Mat- 
thew, a San Francisco railroad attorney : 
the Honorable Harold P. Huls, asso- 
ciate member of the California Public 
Utilities Commission; and E. H. Bur 
gess, vice president, Baltimore & Ohio 


THE next number of this magazine 
will be out November 6th. 
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A 
i; ow Many? How Often? 


Answered with 
the Remington Rand 
Printing Calculator 


There’s an awful lot of figuring in the development and 
maintenance of consumer services like water, gas, light 
and power. How much? How many? How often? This kind 
of figuring you do fastest and most efficiently on the 
Remington Rand Printing Calculator. 

Why? Because the Printing Calculator, with its 10-key 
touch control keyboard, is really two machines in one. 
Because it provides automatic division and short-cut mul- 


7m. tiplication plus split-second addition and subtraction. 


Because the printed tape is your permanent record and a 
positive proof of accuracy that you don’t have to check by 
re-run. The Remington Rand Printing Calculator saves 
you time and money! 


Call your Remington 
Rand representative 
for a demonstration in 
your own office, or 
write on your letter- 
head to Remington 
Rand Inc., Room 2433, 
315 Fourth Avenue, 
New York 10, N.Y., for 
a free descriptive 
booklet, AC 639. 
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Coming IN THE NEXT ISSUE 


* 


Natural Gas Growth Carries Gas Industry to New Heights 

Charles E. Bennett, president of the American Gas Association, has written a com- 
prehensive story of gas industry progress over the past year. Basing his predictions 
on trends which have been evident, he believes the industry will establish new records 
in 1952. This encouraging report is presented as a timely message as gas industry 
people gather for their association's annual convention at Atlantic City, New Jersey, 
October 27th to 30th. The industry is looking ahead with optimism, despite the problem 
of time lag in regulatory relief, to a greater future, and increased expansion in the 
years ahead. 


Why A PAD Order No. 2—And How Long? 
Howard B. Noyes, Assistant Deputy Administrator for gas transmission and distribution 
operations of the Petroleum Administration for Defense, reviews the recent wartime 
and postwar history of gas industry progress. The initial difficulties and eventual suc- 
cesses are described. The author advises that all-around industry-government co- 
operation would bring gas demand and supply into early balance. 


Is FPC Gas Cost Allocation Equitable? 

Larry Shomaker is vice president of the Northern Natural Gas Company. Recently, 
his company (along with a few others) has borne the brunt of several FPC decisions 
which have created some concern in the industry and related fields generally. The 
ompany has had applied to it the FPC's "cost of money” theory in determining natural 
gas industry rate of return which may be gradually adopted by the FPC. The author's 
comment upon the basis for the FPC's cost allocation is another important regulatory 
question peculiar to pipeline operations. This is a subject which is likely to get added 
attention by other writers. 


The Care and Feeding of Corporate Stockholders 
Here is an interesting analysis of the types of corporation, their attitude toward stock- 
holder relations, and the types of stockholders. The need of a stockholder relations 
program is admitted. The author probes into its proper launching, philosophy, and 
>mmunication media. Timely tips on how to treat the "more sophisticated stockholders” 
-analysts, banks, and insurance companies—are provided by the author, Dale Parker, 
ecretary of Columbia Gas System, Inc. 


Training Men for the Gas Industry 
There is one institution of higher learning which, in pursuing a single purpose, actually 
erves two: the gas industry and the genera publi . This unique educationa! institution 
is the Institute of Gas Technology. Affiliated with the Illinois Institute of Technology, 
Gas Tech" was founded to train men for careers in the gas industry. Its dean, Joseph 
D. Parent, describes the curriculum and research activities—both representing outstanding 
ontributions to the industry. 


The Gas Industry's Man-power Problems 
Here is an interesting, illusion-dispelling article on attracting and holding valuable per 
sonnel. F. O. Rouse, consultant for Commonwealth Services, Inc., considers the obstacles 
faced in building and operating the teams needed to run the growing gas industry. 


Gas Industry Looks at Public Relations 
For some time leading figures in the gas industry have been considering the advisability 
of adopting an industry-wide public relations program. What the steps in that direction 
have been, and how the plan is currently shaping up, are ably described by a close 
bserver in this field, John J. Hassett. 


* 


A | SO .. « Special financial news, digests, and interpretations of court and com- 
mission decisions, general news happenings, reviews, Washington gossip, 
and other features of interest to public utility regulators, companies, 
executives, financial experts, employees, investors, and others. 
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There’s a faster way! 


Poor, hard-working Priscilla. Even 
though she kept her nose to the wheel 
there was just so much she could turn 
out. 


Thank goodness that today modern 
mechanical devices are available to help 
us turn out work in a fraction of the time 
it formerly took. 


Are you doing this? 


In today’s utility offices, for example, 
many executives no longer rely on a tem- 
porarily acquired clerical force to ana- 
lyze by hand mountains of consumers’ 
bills. 


Instead, they turn over the problem to 
us. With the use of Bill Frequency Ana- 
lyzer machines, our staff can whizz 
through as many as 200,000 bills in a 
single day. We can analyze your bills 
in 14 the usual time ... and at approxi- 
mately 1% the cost. 


Why not turn over the job of preparing 
your consumers’ usage data to us—just 
as so many other utilities all over 
America do? Send for informative book- 
let today. 

















P.S. If you use punched cards for billing, 
we are also equipped to make your analyses 
from them. 


SAVES 50°% IN TIME AND MONEY 





This Bill Frequency Analyzer—developed especially for 
utility usage data—automatically classifies and adds 
in 300 registers—in one step. 


RECORDING AND STATISTICAL 
CORPORATION 


100 Sixth Avenue New York 13, N. Y. 
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Cube Coke 


“There never was in the world two opinions alike.” 


HERBERT Hoover 
l‘ormer President of the 
United States. 


JaMes B. ConANtT 
President, Harvard University. 


Harry P. Carn 
. Senator from Washington. 


M. S. RUKEYSER 
Columnist. 


Harotp R. MepINA 
Federal judge of New York. 


Reese H. TAYLor 
President, Union Oil Company of 
California. 
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“Controls of the type we have imposed on wages anid 
prices cannot in the long run prevent inflation. The experi 
ence of six great commercial nations in two wars has 
proved that they are, at best, a retarding device.” 


> 


“If vou desire technical progress in the practical arts, 
you must stimulate ingenious men to vie with one another 
to improve the practical art in question. The advocates of 
public ownership of the means of production have rarely 
faced up to this aspect of the history of modern industry.” 


* 


“Much legislation is based on wrong premise. When 
Congress heard only from the government bureaucrats, 
it was half-minded to establish a Columbia Valley Au- 
thority. But when the governors of four states went to 
Washington to protest, CVA became for the time being a 
dead issue.” 


* 


“The true alternative to a regimented police state is a 
free choice society, in which men and women will have 
free choice as to goods and services, on the one hand, and 
as to jobs, on the other. In contrast the ‘planned society’ 
negates individual freedom, and operates by directives 
from little commissars in big jobs.” 


¥ 


“Boys just out of college ask personnel directors what 
the pension rights are and at what age they will be allowed 
to retire. Croakers abound everywhere telling us that 
everything is going to pot, that the world is plum full of 
corruption and that nothing can be done about it. But the 
truth is that this do-nothing policy of playing everything 
safe is just about the worst thing that a person can do.” 


* 


“We cannot look at what is happening to this nation 
today and wonder whether we should or should not speak 
the truth and tell the facts to the people. We have a re- 
sponsibility to the owners of business, the employees of 
business, and the consumers of business’ produce. If we 
allow this spending and taxation to destroy our productive 
ability without doing everything in our power to stop it, 
we have not lived up to our responsibilities.” 


12 
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OW! a film that 


“The Legend of Dan and 
Gus" is a 30-minute 
l6mm color and sound 
motion picture, combin- 
ing animation and live 
photography. 


COLUMBIA 
SYSTEM 








SDOWS YOU... 


The differences between a 
regulated public service company 
—and a non-regulated 

private industry. 


“The Legend of Dan and Gus” introduces 
two young brothers to the U. S. business 
scene, together with the firms they 
founded—Dan’s Doorknob Company and 
Gus’ Gas Company. 


In their own way, Dan and Gus are an 
American success story. They learn to 
weather economic cycles, material short- 
ages, competition, expansion crises, 

and a host of other challenges. They 
learn first hand that regulated and non- 
regulated businesses are different, and 
each has its own problems that must be 
met in different ways. 


If you would like to view “The Legend of 
Dan and Gus” or desire further informa- 
tion about it, write on your letterhead to: 
Director of Information, The Columbia 
Gas System, Inc., 120 East 41st Street, 
New York 17, N. Y. 


COLUMBIA 
GAS SYSTEM 





REMARKABLE REMARKS—( Continued) 


Joun HotMeEs 
President, Swift & Company. 


IrviNG M. Ives 
S. Senator from New York. 


R. Starrorp Epwarps 
President, Edwards Company. 


Erwin D. CANHAM 
Editor, Christian Science Monitor. 


Gustav METZMAN 
Chairman of the board, New York 
Central System. 


LAURENCE F. LEE 
President, Chamber of Commerce 
of the United States. 


Epiror1AL STATEMENT 
The Wall Street Journal. 


Lewis HANEY 
Columnist. 


OCT. 23, 1952 


“If excessive taxes continue there simply will not be 
any venture capital. Complete disappearance of risk capi- 
tal will be a serious blow to private enterprise.” 


¥ 


“When the Federal government takes into its own hands 
the regulation of every aspect of our progress—business, 
educational, even health—then I say it is using those 
hands to strangle rather than to help.” 


¥ 


“We have little to worry about as a result of a contest 
between large and small business. But we have reached 
a stage where both large and small business must worry 
about being regulated to the point of extinction by 
government.” 


> 


“The best way to prevent the theft of our freedoms 
is to make sure the people understand their importance, 
and so I think newspapers must continue to explain, to 
illustrate, and to exemplify in their daily service the 
importance of information to people.” 


> 


“Any serious impairment of railroad services resulting 
from lack of capital would not long be tolerated by the 
\merican public. Such a situation would inevitably create 
public demand that the government supply the needed 
money. That would be nationalization whatever name might 
he given it.” 

¥ 

“The great bulwark of safety for the free enterprise 
system is a Congress composed of men committed to the 
principle of free competition—and the free market. Presi- 
dential election years have a habit of distracting our 
attention from a primary fact—that it is the Congress 
which enacts our laws and shapes our policies.” 


* 


“A government, like a family, is on shaky economic 
ground when it spends more than it takes in. It may look 
like prosperity, but if there’s nothing in the sock, the 
sheriff usually comes right behind the rainy day. A nation 
in debt is only millions of families in debt and the one 
thing worse is for both to be in debt at the same time. 
The planners say this is all wrong, but old Ben Franklin 
knew it for the truth.” 


aa 


“By learning true economic and political principle based 
on past thought and experience we can do two things: 
We can hasten the day of awakening to the bankruptcy of 
New Deal Socialism. We can provide leadership for that 
day, so that when we the people demand ‘a change,’ we 
shall find those who know where to go. If we will learn 
by experience, as we still can, we may avoid the wringer 
and hasten the recovery.” 
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America’s Miracles... 
The Logical Result of 


PROGRESSIVE 
THINKING 
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Achievements in science and in industry, 
seemingly beyond the scope of human 
comprehension, are but the logical result 
of progressive thinking goaded by am- 
bition’s urge. 






In merging today’s problems with to- 
morrow’s anticipated needs, management 
utilizes the skills, the experience, and the 
know-how of the independent consulting 
engineering organization in cooperation 
with their own plant engineers. ‘““Amer- 
ica’s miracles” thus scientifically and 
painstakingly wrought are harnessed to 
the service of mankind. 













The Peter F. Loftus Corporation, found- 
ed in 1923, has cooperated on many proj- 
ects for private and public utilities, and 
for industrial, commercial, governmental, 
and institutional clients. 

An ever expanding program of service 
to management is provided for the over- 
all planning and coordinating of today’s 
amazing developments and for anticipat- 
ing the limitless possibilities in the new 
era of tomorrow. 

Many typical projects are illustrated 

















and described in our booklet—‘Coordi- 
nated Engineering Services.” 







Loftus Co rpo MTECULM cNGINEERING CONSULTANTS 


d FIRST NATIONAL BANK BUILDING «+ PITTSBURGH, PA. 



































| 


The five Lincoln booklets on S.E.C. matters are supplied 
without cost. They are Federal Laws, Form S-1 
(registration statement), Regulation S-X (financial state- 
ments), Regulation C (registration procedure), Regulation 
X-14 (proxy rules). A request on your business stationery 
will bring these useful items to you promptly. 


L é | Cc re ] L N financial printers 


NEW YORK (6): 130 Cedar Street + WOrth 443760 
CHICAGO (5): 732 Sherman Street * WAbash 2-400! 
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Specialized service in all 
documents relating to 
corporate finance and 
stockholder and public relations. 
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AUTOMATIL ELECTRIL 


A complete line of communication 
equipment for the power industry: 





P-A-X Business Telephone Systems 


Lenkhurt Carrier Telephone 
and Telegraph Systems 
Microwave Radio Communications 
Equipment 


Relays, Rotary Switches and other 
Electrical Control Equipment 
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Bas. 


A.. you getting all the economies, all 
the operating efficiency, that modern 
communication facilities can give you? 


Just ask your communications superin- 
tendent! 


Ask him about P-A-X Business Tele- 
phone Systems—the modern automatic 
telephone systems now owned and used 
by 70 of the leading power companies in 
the country. Ask him about “carrier” 
and about “microwave” radio—the eco- 
nomical ways to extend communication 
channels where you need them, when 
you need them, without costly wire-line 
construction. . . . Ask him to tell you 
about Automatic Electric Company. 


Communications men throughout the 
power industry know Automatic Electric 
as the makers of P-A-X Business Tele- 
phone Systems. With P-A-X, many power 
companies are discovering efficiency un- 
imagined befare—simply by separating 
their load of “inside” telephone calls 
from their volume of outside calls—by 
handling all “internal” communication 
over a separate system of P-A-X auto- 
matic telephones! And when P-A-X Sys- 





tems are connected by microwave and 
carrier channels to link stations along 
the line, these same efficiencies are in- 
creased many times! 


Originator of the automatic dial tele- 
phone system, Automatic Electric has a 
background of sixty years’ experience in 
communication. Here is an organization 
of communication specialists, ready to 
work with your organization—to make 
communication work for you, as it is 
doing for many others! 


Your communications officials probably 
know the Automatic Electric representa- 
tive; or just call us at HAymarket 
1-4300 in Chicago. 





Widespread 
operations of a 
leading oil company 
are knit together 

by a P-A-X 
Business Telephone 
System. Write for 
your copy of the 
illustrated 12-page 
result story. 


sp ELECTRIC | 
AUTOMATIC RY ELECTRIC & 


® 

Makers of Telephone, Signaling and Communication Apparatus...Electrical Engineers, Designers and Consultants 
Distributors in U.S. and Possessions: 

Automatic Electric Sales Corporation...1033 West Van Buren Street, Chicago 7, U.S.A. 

in Canada: Automatic Electric (Canada) Limited ...284 King Street West, Toronto, Ontario 


Export Distributors: International Automatic Electric Corporation 
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Complete consulting and design engineering 
and architectural services for: 


Electric generating plants 

Substations and general power systems 

Service and office buildings 
Maintenance shops and garages OSS. 
Gas systems ' 
Water systems 


















Commonwealth is prepared to assist in: 


System planning and long-range 
development programs based on 
load growth and economic factors 


Plant location studies, including 
fuel supply and other requirements 


sain 7 —= Service analyses for special loads 
—Se.. a ae e,° 
a, and unusual load conditions 
ee a Specifications for equipment and apparatus 
‘\ 


Analyses of protective system operations 


Write for our illustrated booklet describing 
our consulting and design engineering services. 
Address: Commonwealth Services Inc., Department E. 
INVESTICATIONS ail ke 20 Pine Street, New York 5, N. Y. i 
REPORTS (as 






FINANCING | 

ACCOUNTING | 

TAXES |@ 

INSURANCE fe 

PENSIONS @ 

DEPRECIATION (a) 

VALUATIONS | 

DNSULTING & DESIGN ENGINEERING 
METERING 

PURCHASING | 

INDUSTRIAL & PUBLIC RELATIONS | 
MERCHANDISING © 

ADVERTISING © 

GAS CONVERSIONS 


Comore Sources Gue. 


and subsidies 
COMMONWEALTH ASSOCIATES INC. 
COMMONWEALTH GAS CONVERSIONS INC. 
20 Fine Sheed. Mew York i MY. 
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There's something you just 
can't ignore about any letter 


typed on an IBM Electric 


Executive* Typewriter 








~~ ; Available in 

ol demonstration or illustrated brochure, write 6 colors as well as gray 
to International Business Machines, Dept. D-5, 
990 Madison Avenue, New York 22, New York. 


rave MARK 
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60-cell FME-15 Exide-Manchex in battery room. 
Mounted on #37343 two-step Exide rack. 


(Left) Aerial view of test and control buildings and 
high-voltage yard of new G-E Switchgear Development 
Laboratory at Philadelphia. 


IN THE NEW G-E SWITCH GEAR DEVELOPMENT LABORATORY 


Exide-Manchex Batteries 


“Largest of its type in the world!” 
These are among the words used to 
describe the new high-capacity develop- 
ment laboratory of the General Electric 
Company. It is capable of delivering 
5,250,000 kva asymmetrical, 3,200,000 
kva symmetrical, 3 phase, at generator 
voltage, and of testing power circuit 
breakers and other switchgear appa- 
ratus at voltages up to 440,000 volts. 


The battery being used for tripping and 
closing the breakers in this development 
work is the Exide Manchex. The battery 
will also be used for oscillograph opera- 
tions and to supply indicating lamp loads 
and power for two 15-hp lube oil emer- 
gency pumps for the generators. 


With Exide-Manchex Batteries on the 
job, you can always count on positive 
switchgear operation . . . instantaneous 
power . . . extra long battery life . . . low 
costs of operation, maintenance, depreci- 
ation. Exide is your best battery buy 
...at any price. 


Various sizes and types of Exide Batteries, 
up to 100 ampere-hours capacity, are 
available in plastic containers. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 2 
Exide Batteries of Canada, Limited, Toronto 


“Exide” and “Manchex" Reg. T.M. U.S. Pat. Off 


1888...DEPENDABLE BATTERIES FOR 64 YEARS...1952 
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OvER 6 YEARS 
ROOF OF PERFORMANCE 


LTERNATOR SYSTEM 


Since 1946 Leece-Neville AC-DC Alter- 
SOME OF THE MANY UTILITIES nator Systems have been delivering un- 





USING THE LEECE-NEVILLE matched performance. On 2-way radio 
cars and trucks...or wherever current 


ALTERNATOR SYSTEM 7 demands are high, L-N Alternators give: 
© 25 to 35 amps with engine idling 
e ample capacity to carry the 
entire electrical accessory load 
Central Arizona Light & Power Co. e fully charged batteries always 
Kansas Gas and Electric Co. e better radio operation 
San Diego Gas and Electric Co. There are L-N Alternator Systems rated 


Kansas City Power & Light Co. at 50 amps and 80 amps for 6-volt sys- 
tems; 60 to 150 amps for I2-volt systems. 


Monroe County Electric Coop. 
Pennsylvania Power & Light Co. 


Southwestern Public Service Co. 


Arkansas Power & Light Co. 
Ozarks Rural Electric Coop. Ask us to arrange a demonstration of the 
inois Bell Telephone Co. L-N Alternator for your fleet. Or write for 
all the facts. The Leece-Neville Company, 
Cleveland 14, Ohio. Distributors in princi- 
pal cities...Service Stations everywhere. 





/ you can 


RELY ON Heavy Duty Automotive Electric Equipment for Over FS Yee 


leece- 
jjeville 
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In almost every part of the world, the name 
“KINNEAR” stands for the best in service doors. Kin- 
near’s famous interlocking-steel-slat design combines 
the strength and protection of all-metal construction 
with the smooth, space-saving efficiency of coiling up- 
ward action. 


These basic advantages give Kinnear Doors longer 
service life with lower maintenance costs, which means 
greater door economy through the years. Kinnear 
Rolling Doors are built to fit openings of any size or 
proportions, for installation in either old or new build- 
ings. They are easily operated manually, or by chain 
or crank mechanism, and may be motor-operated if 
desired. We will gladly send details upon request. 


The KINNEAR Manufacturing Co. 


2060-80 Fields Ave. 1742 Yosemite Ave. 
Columbus 16, Ohio San Francisco 24, Calif. 


ee 
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Indication of Acceptance 


About one-third of all of the electric companies having 
operating revenues in excess of $45,000,000 have employed the 
services of our organization to assist in the solicitation of proxies 


for meetings of their stockholders. 


The managements of these and many other electric, gas and telephone 


companies find our services insure prompt and gratifying stockholder 








response. This is attested to by unsolicited letters of commendation and 


repeat employments. Please send for further information. 


DUDLEY F. KING 


Proxy Soliciting Organization 


70 Pine Street, New York 5, N. Y. 


National coverage provided through Zone Managers located in 30 principal cities 














Lo, the poor greyhound 


With all his reputation for speed, he can’t hold a 
candle to Sorg when it comes to meeting a rush- 
rush deadline. Sorg, for over thirty years special- 
ists in all types of financial, corporate and legal 
printing, is uniquely geared to combine speed 
with unerring accuracy. 
We handle design, specification of format, com- 
position, printing, binding and mailing all under 
one roof... we're available round the clock 
. we offer the use of procedure manuals, 
conference rooms, transportation facilities. But 
most important of all, we maintain a standard of 
quality consistent with the prestige of our clients. 


CONFIDENTIAL snennanonanem saneh ————————— “ iso ois a 
SERVICE ag 


GME PRINTING CO., Inc. 


- 80 SOUTH ST., NEW YORK 38, N. ¥. 


london Associate 
The LEAGRAVE PRESS, Ltd. 
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NOW / 


the greatest automatic control 
for water heaters ever offered 


ONLY THE NEW GASAPACK COMBINES 
10 BIG FEATURES = ALL IN ONE CONTROL! 























| it is! A-P’s new automatic control 

that regulates gas water heaters to close, 
even temperatures with complete safety. It 
can be used on all gases; natural, manufac- 
tured or L.P. 





The big news is in the design of this new 
Model 50 Gasapack. It’s loaded with advanced 
features that prove why A-P has a reputation 
for’ making time-saving, inventory-reducing 
and money-making improvements. 
For instance, you don’t have to 
insert a spud into your heat- 
er tanks when you use Model 














50. Contact type thermo- 








bulb secures firmly in posi- 








tion against the tank. Think of the advantages 
this gives you. No spud leakage! No chance 
for water to get into gas line — or vice versa. 


— 


Better opportunity for product design, too. It 








even helps nail down your product guarantee 





. makes it worth more to you and your 














customers. 


[HH ~ 


And that’s not all, there are many more 





r *<()F* 





sales-building features. In fact, look at the 














4 list at left. You'll see why the Model 50 Gasa- 
0 big reasons why new Ap) pack gives you better product performance, 
more customer satisfaction and more profits. 
Model 50 Gasapack is better: Get all the facts about this trouble-proof 
™ A-P control. Find out how you can use it on 
@ Provides close, even water @ All orifices removable from the your line of gas hot water heaters. Write today 
temperature regulation. front for easy service. for bulletin G16. 
@ Large pilot filter capacity (3 @ Control unit and burner can be 
cu. ft.) — ample for any re- ted integrally—i led, 
quirement. removed and serviced as a 
unit. 
® Automatic recycling, high tem- D E ss | 3 co D A B L E 
perature, high pressure shut- @ 100% safe, automatic oper- 
off. ation. Controls 
@ No spud to cause leakage. ®@ All parts and valve seats im- 
rvious to gases; immune 
@ No possibility of water getting — te Bi A-P CONTROLS CORPORATION 
inte os — ne aa es a 4 ? 2450 N. 32nd Street ¢ Milwaukee 45, Wisconsin 
n ‘ an an . . 
en re dina oe In Canada: A-P Controls Corporation Ltd., 








‘ yw, Cooksville, Ont. 
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DIFFERENTIAL PRESSURE CONTROLS 
FOR LOW OR HIGH PRESSURES 


MERCOID 


FOR LOW PRESSURES 


Mercoid Type PPQ Diaphragm Dif- 
ferential Pressure Controls operate 
from minute changes (.03” water) in 
the difference between two pressures. 
Ranges to cover most applications 
(inches of water) 6” vacuum to 6’ 
pressure, and 30” vacuum to 30” pres- 
sure. Available for various circuit 
arrangements. 


Electrical Capacity—0.3Amp. at 115V., 
A.C. or 0.15Amp., at 230V., D.C. Can 
be furnished in explosion-proof or 
weather-proof cases. 


WRITE FOR BULLETIN CA-3P 











FOR HIGH PRESSURES 


Mercoid Type BB Differential Pres- 
sure Controls open or close a switch 
contact according to a change in the 
difference between two pressures. 


Type BB employs two Bourdon tubes, 
each responsive to a pressure con- 
dition to operate a Mercoid Magnet 
operated mercury switch as the dif- 
ference in pressure between them in- 
creases or decreases. Available in 
ranges 60 p.s.i. to 2,500 p.s.i. 
Electrical Capacity—A. C. 115V., 
5Amp., 230V., 2Amp., D. C. 115V., 
2.5Amp., 230V., 1Amp. 


WRITE FOR BULLETIN CA-6DP 











* EQUIPPED WITH MERCOID HERMETICALLY SEALED MERCURY SWITCHES 





: If you have a control problem involving the automatic : 
5 control of pressure, temperature, liquid level, mechan- ° 
. ical operations, etc., it will pay you to consult ° 
. Mercoid'’s engineering staff—always at your service. 











‘THE MERCOID CORPORATION: 
°4209 W. BELMONT AVENUE, CHICAGO 41, ILLINOIS: 
- New York: 205 East 42nd St. Phildadelphia: 3137 N. Broad St. - 


eeet ee eee tee oe ees ewe eeeeeeete 
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what we really make is timetf 






















Little blocks, say 2”’ x 4” x 8’, don’t pile up very 
fast. 






We hang walls up in sizable panels. 










And that is an easy way to understand why 
Robertson’s real product is time. 







We make walls that are hung in place. We make 
them complete with insulation when the panels 
are delivered. We engineer them piece by piece Q-Panels are fabricated from Galbestos, alumi- 
in advance at the factory. We put expert crews on oem. stainless steel, galvanized and black steel 
the job to place them. a ate 


K 















Q-Panels, 3" in depth with 114" of incombusti- F 
ble insulation, have a thermal insulation value 
superior to that of a 12" dry masonry wall with 
firred plaster interior. A single Q-Panel with an 
» ee —— area of 50 sq. ft. can be erected in nine minutes 
We save days and weeks in finishing a building with a crew of only five men, and twenty-five 


: - vall 
for use, because years have been put into the pays ene ogg erected 00 MUCh 5 68 Ot8e GF we 
development of these unique skills. 


We make time, now, when time is the essence. 





Q-Panel construction is quick, dry, clean, and 
, . : offers an interesting medium of architectural 
Quick is the word we practice. expression. 


H. H. ROBERTSON CO., PITTSBURGH, PA. 


2424 Formers Bank Building ‘SI §P *) Offices in 50 Principal Cities 
Pittsburgh 22, Penasylvesia World-Wide Building Service 
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This advertisement is not an offer to sell or a solicitation of an offer to buy these securities. 
The offering is made only by the Prospectus. 


New Issue 
phn a Al 


$30,000,000 


The Washington Water Power Company 
First Mortgage Bonds, 314% Series due 1982 


Dated October 1, 1952 Due October 1, 1982 





Price 101.871% and Accrued Interest 





Copies of the Prospectus may be obtained from such of the undersigned 
and others as are qualified to act as dealers in securities in this State. 





Union Securities Corporation Lehman Brothers 
Kidder, Peabody & Co. Dominick & Dominick Spencer Trask & Co. 
pm Johnston, Lemon & Co. Baker, Weeks & Harden 
us Folger, Nolan Incorporated Merrill, Turben & Co. Stein Bros. & Boyce 
2. H. Hentz & Co. E. F. Hutton & Company 
” John C. Legg & Company Newhard, Cook & Co. 
= 


October 2, 1952. 
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the trend in modern steam generator design 


——_ 


™ 


places the spotlight on... ~ 


Today's central station calls for larger unit sizes of turbines and boil 
higher steam pressures and temperatures—and optimum quality and 
performance. To provide steam in the quantity, pressure, temperature a 
purity demanded, increased emphasis falls upon the design and function ¢ 
superheaters and reheaters. Their integration with other components of equipment and 


plant requires the high degree of skill and experience that comes only with years 
ot leadership in the field. 


Foster Wheeler's pioneering effort in steam generator design, as reflected in the following 
record of achievement, has led the way for every major development in the reheat cycle. 


1902 — Superheated steam introduced commercially in the United States. 

1904 — Convection superheaters standardized with cast iron extended surface 
rings applied to steel tubes. Bare tubes were later used with improved 
design technique and improved metal selection. 

1919 — Radiant superheaters developed after long research and experimentation. 

1924 — Water walls and water backs applied to many types of furnaces 
burning various fuels. 

1926 — Radiant reheaters and radiant superheaters installed in one of the first 
large high pressure reheat units in the country. 

1946 — First large steam generator installed in a central station to operate 
over a wide load range at 1000 F final steam temperature. 


As a result of this 50 years’ background of experience and leadership, each new steam 
generator can be depended upon to have Foster Wheeler's integrated quality and performan 


FOSTER WHEELER CORPORATION e¢ 165 BROADWAY NEW YOR 
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EBASCO SPECIALISTS CAN HELP YOUR BUSINESS PICTURE 


A good businessman gives special problems to specialists. He knows that results are better. 
Because he and his top men are free for other important duties, his whole organization 
benefits. For nearly half a century EBAsco consultants have focused their talent and 
skill directly on troublesome business problems... have solved them quickly, economi- 
cally and efficiently. Solved them, moreover, without adding permanently to company 
payrolls, or disturbing existing company procedures. 


Are you planning to expand your present market... modernize your plant... construct 
a new one? Esasco can help with each job from initial planning to completion. Thinking 
of inaugurating an industrial relations program... or making extensive cost studies? 
Esasco will do any part or all of a job, for large companies or small. 


Esasco has accumulated in a single organization all the outside assistance you need to 
solve any business problem and serves virtually every type of business and industry, 
in all parts of the world. 

To find out how Ebasco can serve you, send for your free copy of ‘““The Inside Story of 
Outside Help.’”’ Address: Ebasco Services Incorporated, Dept. W, Two Rector Street, 
New York 6, N. Y. 


EBASCO SERVICES 


eee’ CONST RY, INCORPORATED 


On 
B % New York + Chicago - Washington, D.C. 
AScoR Appraisal - Budget - Business Studies - Consulting Engineering - Design & Construction - Financial 
ery *” Industrial Relations - Inspection & Expediting - insurance, Pensions & Safety 
288 conss™* Office Modernization - Purchasing - Rates & Pricing - Research - Sales & Marketing 


Systems & Methods - Taxes - Traffic - Washington Office 
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Meriting Utilities Acceptance 
for 30 years 


CLEVELAND 
YZ TRENCHING MACHINERY 


ae Rs, ee ae 


The Baby Digger moves right along on this 100% machine digging on this house service 
main extension in spite of tight quarters and with a compact, maneuverable CLEVELAND 
tough frost. Baby Digger. 





The CLEVELAND 80 lays pipe... 


GET THE 


rut. CLEVELAND srory 


from 
your local distributor 
or write factory direct. 


and does a thorough clean-up job. 


Pioneer of the Modern Trencher 
CLEVELAND TRENCHER CO. 


20100 ST. CLAIR AVENUE ° CLEVELAND 17, OHIO 
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The distinguishing mark of any new 


important station is apt to be the newest 
type Elliott deaerating feedwater heater 
mounted upon its storage tank, silhouetted 
against the sky. 


In these new type Elliott deaerating 
heaters, the tubular vent condenser is re- 
placed with an inlet spray unit and vent 
collecting hood which normally require 
no maintenance. Trays, formerly of heavy 
cast iron, are now of fabricated stainless. 
steel — light and corrosion-proof. Non- 
corrodible materials are used everywhere 
undeaerated water contacts the metal. All 
in all, the new unit is characteristically 
Elliott in conception, in engineering ex- 
cellence, in performance. Bulletin N-16 
gives full details. On request. 


The tubular vent condenser with its many 
small tubes, formerly mounted on top of 


the deaerating heater shell, is replaced 

by the inlet spray unit and vent collect- Ee | § | 5 ft Oo TT Company al 

ing hood located inside the shell. Saves 

maintenance, saves headroom, makes a Deaerator and Heater Dept. 

better installation. JEANNETTE, PA. 
Plants at: JEANNETTE, PA. * RIDGWAY, PA. 
AMPERE, N. J. * SPRINGFIELD, O. * NEWARK, N. J. 
DISTRICT OFFICES IN PRINCIPAL CITIES 

N- 10018 
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q pen of Gas Technology begins annual meeting, Chicago, IIil., 1952. 


North Carolina Independent Telephone Asso. begins convention, Pinehurst, N. C., 1952. 





{ Oklahoma Utilities Association, Elec tric Light and Power Division, Eastern District, 
begins mecting, Shaz wnee, Okla., 1952 





q eens Sos ate F Works Association, New Jersey Section, ends meeting, Atlantic 9 
ity, i ° 





Pennsylvania Electric Association, Communications Committee, will hold meeting, 
1952. 


Syracuse, N. Y., Nov. 6, 7, 





























y new enema 
lewest 4 American Gas Association begins annual convention, Atlantic City, N. J., 1952. 
heater 
letted { Georgia Telephone Association ends 2-day annual convention, Atlanta, Ga., 1952. 
atin 9 Public Information Program begins regional meeting, Birmingham, Ala., 1952. 

- 8 | § Southeastern Electric Exchange begins sales conference, Birmingham, Ala., 1952. 

1S re- a —_ — 

vent © Liquefied Petroleum Gas Asso., Northeast Sec., begins mecting, Atlantic City, N. J., 1952. 
quire § South Carolina Independent Telephone Asso. begins convention, Clemson, S. C., 1952. 
leavy | { Gas Appliance Manufacturers Association ends 5-day exposition, Atlantic City, N. J., 

52. 

aless- 

Non- 

here @ NovEMBER 9 





. All 
will hold annual © 


call q National Association of Railroad and — Commissioners 
y 3, 


" meeting, Little Rock, Ark., Nov. 10-1 
y x: 
N-16 1 a ag Electrical Manufacturers Association will hold annual meeting, 
é . J., Nov. 10-13, 1952. 





Atlantic City, 





Minnesota Petroleum Gas Association begins one-day meeting, Minneapolis, Minn., 1952. 


New York, 


4 American Standards Association will hold annual meeting, 
19, 1952. 





Virginia Section, begins annual meeting, Old 














9 American Water W — Association, 
Point Comfort, Va. 52 
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Power Dispatchers 


Scene from General Electric’s new film “Freedom and Power” 





Public 
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Reorganization of a Modern 
Regulatory Commission 


A New York state budget recommendation in 1951 has re- 
sulted in a change which may well be a model for similar well- 
planned changes and adjustments elsewhere in the interest of 
efficiency and effective operation. The head of the regulatory 
board, under whom these extensive changes have taken place, 
gives us a complete before-and-after account of the reorganiza- 
tion of the New York Public Service Commission. 


By THE HonoraBLE BENJAMIN F, FEINBERG* 
CHAIRMAN, NEW YORK PUBLIC SERVICE COMMISSION 


HE public service commission of 

the state of New York under- 

went extensive reorganization 

in 1951. Out of the changes grew 

new procedures and functions de- 

signed to render greater and more ex- 

peditious service to the people and to 
the utilities subject to regulation. 

Utility regulation as practiced in 

New York state today goes back to 


*For additional personal note, see “Pages 
with the Editors.” 
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1907 when the state legislature, upon 
urgent recommendation of Governor 
Charles Evans Hughes, later Chief 
Justice of the United States Supreme 
Court, enacted the Public Service 
Commissions Law, which created two 
district commissions. These replaced 
four ineffectual bodies which had 
limited and vague powers of supervi- 
sion over railroads, rapid transit, gas, 
and electricity. 

The First District Commission, 
created by the 1907 law, was assigned 
OCT. 23, 1952 
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jurisdiction in New York city and the 
Second District in the balance of the 
state. Each district was an autono- 
mous body, composed of five commis- 
sioners, with control within its terri- 
tory over steam railroads, street rail- 
ways, common carriers, gas, electrici- 
ty, and grade-crossing eliminations. 
In 1910 the legislature brought under 
regulation telephone and telegraph 
companies with a property value of 
more than $10,000 under the jurisdic- 
tion of the Second District Commis- 
sion. The same year the law was ex- 
tensively revised to give the regula- 
tory bodies greater authority over is- 
suance of securities by utilities. Lim- 
ited regulation was applied to bus 
lines in 1913. In 1921 the First and 
Second District commissions were 
combined into a single statewide board 


and a new organization, the transit 
commission, was created to supervise 
transportation utilities and grade- 
crossing eliminations in New York 
city. 


HE decade of the twenties was a 

period of integration when scores 
of small utilities were fused into 
larger systems. This was followed 
throughout the thirties and early 
forties by further expansion of the 
duties and responsibilities of the com- 
mission as a result of legislative en- 
actments. Utilities heretofore exempt 
from regulation were placed under 
the commission’s jurisdiction. 

Prior to 1930 the determination of 
the value of the utility property, which 
is basic in sound procedure for the 
fixation of rates and in capitalization 
matters, was not extensive because of 
staff limitations. In 1930 the state 
legislature established within the com- 
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mission a bureau of research and val. 
uation to carry on valuation work and 
to make special investigations. In the 
same year the legislature delegated to 
the commission the responsibility of 
promoting the extension of rural 
electrification throughout the state. 

The following year the legislature 
‘placed under regulation all privately 
owned water companies, except those 
having a property value of $10,000 or 
less. 

Beginning in 1931 and in subse 
quent years, the legislature extended 
the commission’s duties with respect 
to the regulation of omnibus corpora- 
tions and charged it with responsi- 
bility for adequacy of service and 
safety of operation of all vehicles hav- 
ing a capacity of more than seven per- 
sons used in public transportation. 
This included hundreds of busses op- 
erated by and for school districts. 


HE State Constitutional Conven- 

tion of 1938 and the implement- 
ing legislation of 1939 increased the 
commission’s duties with respect to 
grade-crossing eliminations. 

In New York city the transit com- 
mission had jurisdiction over grade- 
crossing elimination work, and had 
the duty of regulating bus companies 
and railroads. Thus, for example, the 
operations of the Long Island Rail- 
road between the Pennsylvania sta- 
tion in Manhattan and Flatbush ter- 
minal in Brooklyn and points in 
Queens county were under supervi- 
sion of the transit commission. In 
Nassau and Suffolk counties the com- 
pany operated under jurisdiction of 
the public service commission. Several 
bus companies were in a similar situa- 
tion. 
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In 1943, the legislature, upon rec- 
ommendation of Governor Thomas 
E. Dewey, abolished the transit com- 
mission and- transferred all of its 
work to the public service commission. 
Abolition of the transit commission 
and establishment of the public serv- 
ice commission as the sole statewide 
body with jurisdiction over all private- 
ly operated utilities eliminated the 
confusion and conflict bound to arise 
occasionally under dual regulation. It 
also resulted in substantial economies 
both to the utilities formerly under 
the dual setup and to the state. 

With the steady expansion of the 
commission’s functions, new wnits 
were established to handle the work. 
For example, in 1931 when water- 
works corporations were placed under 
jurisdiction, a water bureau was or- 
ganized with a staff of hydraulic en- 
gineers. In 1938 when motor carriers 
were placed under regulation, a mo- 
tor carrier unit was established in the 
motor carrier bureau for the handling 
of the thousands of cases affecting the 
motor carrier industry. In other in- 
stances where the commission’s du- 
ties with respect to utilities under ju- 
risdiction were expanded, the work 
was integrated in the existing or- 
ganization. 

During the years of expansion of 
the work and duties of the commis- 
sion, its staff increased from 267 em- 
ployees in 1930 to 610 at the begin- 
ning of 1949. 


Survey by State Budget Division 


HE expanded scope of responsi- 

bilities, together with the increase 
in the staff, pointed up the necessity 
for changes in the organizational 
structure of the commission. There 
were fifteen divisions, bureaus, and 
subdivisions of groups of employees 
reporting directly to the commission. 
Because of overlapping functions, it 
became necessary, at times, to consult 
with two, three, and sometimes four 
different unit chiefs to obtain all in- 
formation needed on a specific mat- 
ter. 

Clearly, the structural form of the 
organization did not keep pace with 
the growth in the duties and responsi- 
bilities of the commission. In the 
spring of 1949, after my appointment 
as chairman of the commission, I re- 
quested the director of the state 
budget to make a study of the organi- 
zation and operations of the depart- 
ment. The object of the survey was to 
determine whether changes in the or- 
ganization, methods, practices, and 
procedures were needed for better co- 
ordination of effort to achieve great- 
er efficiency of operation. 

Accordingly, the director of the 
budget assigned the administrative 
management bureau of the budget di- 
vision to the task. Work on the sur- 
vey began in October, 1949, and over 
a period of about eighteen months the 
budget experts studied directives of 
the commission, interviewed members 


underwent extensive reorganization in 1951. Out of the 


q “THE public service commission of the state of New York 


changes grew new procedures and functions designed to 
render greater and more expeditious service to the people 
and to the utilities subject to regulation.” 
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of the staff, analyzed hundreds of pro- 
cedures and functions, and reviewed 
records and forms. 

The study led to the conclusion that 
the enlarged scope of the commission’s 
work necessitated a more effective in- 
tegration of its organizational struc- 
ture. In some instances it was found 
that areas of responsibility were not 
clearly defined, resulting in overlap- 
ping jurisdictions and gaps in respon- 
sibility. The budget experts concluded 
that greater co-ordination of the di- 
verse technical staff at a lower level 
than the commission was needed. 


New Plan of Organization 


| i May, 1951, the budget manage- 
ment bureau submitted to the com- 
mission a report with recommenda- 
tions, calling for an organization, 
upon a functional basis, which in- 
cludes an administration bureau, of- 
fice of the counsel, office of public re- 
lations, a hearing bureau, a research 
bureau, and two main operating divi- 
sions, division of utilities and division 
of transportation. The commission 
adopted the reorganization plan, as 
shown in the accompanying chart, 


page 545. 


Administration Bureau 


a b- a considerable degree the func- 
tions and responsibilities of ex- 
isting units prior to adoption of the 
reorganization plans were left un- 
changed. Thus to the newly estab- 
lished administration bureau, which 
under the old organization was the 
office of the secretary, was assigned 
the responsibility of maintaining the 
records of the proceedings of the 
commission, the servicing and certifi- 
cation of orders, departmental “house- 
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keeping” functions, such as finance, 
personnel, mail and supply, central 
files, printing and reproduction, and 
central stenographic service. 


Office of Counsel 


HE legal staff of the commission 

was organized as office of the 
counsel, with responsibility for litiga- 
tion in all instances where the com- 
mission initiates action to enforce its 
orders or where the commission is de- 
fendant in proceedings brought by a 
utility to annul a decision of the com- 
mission. 

The office of counsel also assumes 
the duty of protecting the public in- 
terest in formal proceedings before 
the commission, cross-exatnination of 
company witnesses on behalf of the 
public, preparation of orders, exami- 
nation of company petitions, and for- 
mal complaints. The counsel also pre- 
pares recommendations for legisla- 
tion as the need arises. 


Office of Public Relations 


HE Office of public relations is re- 

ponsible for the dissemination of 
information on the decisions and 
work of the commission. This involves 
analysis and interpretation of the de- 
cisions of the commission and the 
preparation of material for publica- 
tion in newspapers and magazines and 
for radio broadcasts. The office of 
public relations also prepares the an- 
nual and various other reports of the 
commission. 


Hearing Bureau 


8 sess the old organizational struc- 
ture the activities in processing 
a case to the point when it was ready 
for consideration and determination 
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Surveying Organization Needs 


ce freemen bureau was created to carry on basic studies of the 

operations and performance of various types of utilities under 

regulation for the purpose of establishing standards for regulation. 

This bureau also analyzes economic conditions and trends as they re- 

late to utility regulation and functions. The research work of this unit 

is am important step in formulation of long-range policy in utility 
regulation.” 





by the commission in executive session 
were scattered in various units of the 
commission. Under the new plan a 
hearing bureau was organized as a 
staff unit to co-ordinate all procedures 
from the time the petition is filed by 
a company or when a proceeding is 
instituted by the commission on its 
own motion to the time when the case 
is ready for final action by the com- 
mission. This bureau has already in- 
creased the efficiency in the process- 
ing of formal cases before the com- 
mission and has brought about a great- 
er consistency and uniformity of com- 
mission policy in deciding cases. 

The hearing bureau is directed by 
two supervising hearing examiners, 
one directing the work of the bureau 
in the Albany office and another in 
the New York city office. 


Research Bureau 


| ces bureau was created to 
carry on basic studies of the op- 
erations and performance of various 


types of utilities under regulation for 
the purpose of establishing standards 
for regulation. This bureau also 
analyzes economic conditions and 
trends as they relate to utility regula- 
tion and functions. The research work 
of this unit is an important step in 
formulation of long-range policy in 
utility regulation. 
Division of Utilities 
To survey by the budget experts 
pointed up the similarity of staff 
operations in the regulation of elec- 
tric, gas, steam, telephone, and water 
utilities. The regulation of these types 
of companies requires co-ordination 
of the work of valuation engineers 
and accountants. To cope with these 
tasks, the division of utilities was 
created and embraces within its struc- 
ture five units, to wit: the power bu- 
reau, telephone bureau, water bureau, 
general engineering bureau, and ac- 
counting bureau. . 
The director of the division of utili- 
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ties has the duty of supervision and 
co-ordination of the activities of these 
units. He assigns work in investiga- 
tions in connection with formal cases 
and reviews the material prepared for 
hearings. He is also responsible for 
the proper execution of staff work 
in the light of the regulatory policies 
of the commission. 


Functions of Units in 
Utilities Division 
6 be power bureau is concerned 
with the operations of gas, elec- 
tric, and steam utilities ; the telephone 
bureau has supervision over tele- 
phone and telegraph utilities, and the 
water bureau over privately operated 
water companies. Each of these bu- 
reaus has the responsibilities of mak- 
ing inspections and tests of plant and 
equipment for safe and adequate serv- 
ice; conducting engineering studies of 
efficiency of operation; analyzing 
tariff filings and proposed rates; per- 
forming valuation work as assigned 
by the director of utilities; presenting 
testimony in formal proceedings be- 
fore the commission; ascertaining 
compliance by the utilities with com- 
mission orders; advising utilities on 
operational problems; and investiga- 
tion of informal complaints. 

The general engineering bureau is 
made up of valuation engineers. This 
bureau is designed as an engineering 
“pool” and engineers are assigned to 
operating bureau heads to perform 
valuation work. This permits the 
greatest possible flexibility in the effi- 
cient use of this type of personnel. 
This bureau works on specialized en- 
gineering projects. 

The utilities accounting bureau has 
assigned to it all of the accounting 
OCT. 23, 1952 


work in the utilities division. This bu- 
reau makes examinations of the books 
and records of the utilities in rate 
cases, capitalization cases, mergers, 
consolidations, and property trans- 
fers in co-operation with other bv- 
reaus in the division. The bureau in- 
spects books of the utilities to assure 
compliance with commission orders 
and provides accounting advice to 
utilities. The accounting bureau re- 
views the annual reports submitted to 
the commission by the utilities. This 
unit is also organized as a “pool” and 
accountants are temporarily assigned 
to the other bureaus in the utilities di- 
vision. This organization pattern was 
devised to permit the maximum utili- 
zation of the accounting staff. 


Division of Transportation 


Sy survey disclosed the desira- 
bility of integrating organization- 
ally the regulatory functions con- 
cerned with transportation utilities. 
Proper integration of transportation 
facilities is of the utmost importance 
in the long-range planning for ade- 
quate transportation services. 

The transportation division con- 
sists of three units: accounting and 
rates, motor carrier and railroad bu- 
reaus. The director of transportation 
has responsibility of administration 
and policy with respect to transporta- 
tion. 

The accounting and rates bureau 
performs assigned accounting and val- 
uation studies of transportation utili- 
ties, examines all transportation tar- 
iffs, and develops data for rate cases. 
The personnel of this bureau may be 
assigned to the other bureaus to per- 
form various technical assignments. 

The motor carrier bureau is respon- 
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sible for the staff work in supervision 
of omnibus and motor truck com- 
panies. This bureau makes inspections 
of plant and equipment, studies effi- 
ciency of operation, and checks for 
compliance with commission orders. 
The bureau advises omnibus and mo- 
tor truck companies on operating prob- 
lems and investigates informal com- 
plaints by the public. It also prepares 
and presents testimony in formal pro- 
ceedings. 

The railroad bureau is concerned 
with the service and operations of rail- 
roads and grade-crossing elimination 
projects. This bureau is assigned the 
same operating responsibilities for 
railroads as the motor carrier bureau 
has for busses and trucks. The grade- 
crossing section reviews plans and 
prepares reports on matters pertain- 


ing to grade-crossing eliminations. It 
also makes determinations of the cost 
of improvements and the net benefits 
derived by railroads as a result of 
grade-crossing eliminations, for which 
the carriers must pay up to 15 per 
cent of the total cost of the project. 


Offices of the Commission 


oo principal office of the com- 
mission is in Albany, the capital 
city of the state. All petitions and ap- 
plications by utilities under jurisdic- 
tion must be filed there. In addition, 
the commission has offices in New 
York city, covering the southeastern 
part of the state, and in Buffalo, for 
the extreme western part of the state. 
This setup provides an effective co- 
ordination for expeditious handling 
of cases. Two of the five commission- 
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ers have their principal offices in New 
York city and two are located in the 
Albany office, with one of the Albany 
commissioners making frequent visits 
to the Buffalo office for disposition of 
important matters affecting that area. 

The chairman functions among 
the three offices, dividing his time be- 
tween New York city and Albany, 
with occasional visits to Buffalo. The 
executive sessions of the commission 


majority of orders implementing de- 
cisions of the commission are served 
from Albany. 


Conclusion 


6 Bw members of the commission 
feel that the reorganized struc- 
ture permits a high degree of efficient 
operation in the performance of the 
ever-increasing volume of work and 
in meeting the complex problems con- 


fronting a regulatory body in our 
time. 


are held alternately at the Albany and 
New York city offices, but the vast 





74 EY—where do I go to fix a pigeon’s broken wing?” 

H That’s what an anxious bird lover recently asked of 
the Consolidated Edison Company of New York, Inc. It might 
have been a flight of fancy to ask an answer to that question 
by a public utility. But Bill Brady of Con Edison’s public rela- 
tions staff explained that, “For some unfathomable reason 
unknown to me, many New Yorkers think a public utility is a 
good place for the public to seek information. They feel we 
know everything. They have faith in us that way.” 

Once an artist, who had just painted a group of mammoth 
murals which depicted various sections of New York city after 
an atomic bomb blast, asked Con Edison to pay for a series of 
plates reproducing the tangled steel and cement jungle smolder- 
ing in flamboyant colors. 

“The original murals would go to the United Nations,” the 
artist carefully explained, despite the fact that the UN’s world 
headquarters happens to be in the center of New York city. 

But why should Con Edison foot the bill? 

“Tt’s a public service!” the artist insisted. 

Pseudo-scientific do-gooders also come rapping on Con Edi- 
son’s doors. To further its smoke abatement campaign, the 
utility once was advised, “Why don’tcha discharge the smoke 
under water—and purify it that way?” 

Even Westinghouse researchers telephoned Con Edison 
once, asking “how many electric bulbs are being used in New 
York city—right now!” 

Not only are the utilities asked questions, but so are the 
utilities’ organizations. One of the more unusual requests re- 
cently was directed to the American Gas Association, A woman 
telephoned to say, “I’m going to Europe shortly and I’m going 
to bring along my portable radio, so what kind of electricity do 
they have in Europe—if I run out of batteries—and will I be 
able to listen to my favorite programs over there?” 

But why ask a gas association about electricity? Perhaps it 
was because she paid her gas and electric bill to the same com- 
pany and carried over the relationship to AG A—by association. 
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Investor Relations—An Important 
Aspect of Utility Management 


It goes without saying that personalized investor relations are 
important to utility industries. Here is a brief but valuable and 
up-to-date account of what can be done to make groups of stock- 
holders, particularly institutional investors and analysts, 
familiar with a given utility system operation. 


By PAUL HALLINGBY, JR.* 


URING the postwar years, indus- 
D try in general has become 
noticeably more conscious of 
the importance of favorable investor 
relations than was the case previously. 
This trend has been readily perceptible 
through some of the more conven- 
tional investor relations media, such as 
continually improving annual reports, 
initiation of interim reports to stock- 
holders, and more interesting and, in 
some cases, more accessible annual 
meetings. 

The public utility industry certainly 
has been an active participant in this 
constructive postwar trend, but in 
many instances the surface of this 
phase of management merely has been 
scratched. Our industry has all of the 
principal motives that other industries 
have for improving investor relations, 


*For personal note, see “Pages with the 
Editors.” 
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plus certain others which apply pri- 
marily to public utility companies. 
These motivating factors, as they ap- 
ply to the utility industry, may be sum- 
marized as follows: 


1. The need for raising unprece- 
dented sums of money for postwar 
utility plant expansion through pub- 
lic sale of securities at most favor- 
able prices. 

2. Recognition of competition 
for the investor’s dollar with a great 
many other growing industries, 
most of which operate under con- 
ditions which generally are more 
advantageous to share owners dur- 
ing inflationary periods. 

3. The need for educating the in- 
vesting public as to the soundness, 
both financial and otherwise, of the 
utility industry today. 

4. The need for enlisting the 
support of the investing and tax- 
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paying public in the investor-owned 
utility companies’ fight to stem the 
continuing encroachment of the 
Federal government into the power 
business. 


5. Realization that investor in- 
terest in securities of a given com- 
pany depends upon not only the ac- 
complishments of management but 
also the extent to which the invest- 
ing public knows and appreciates 
these accomplishments. 


6. Recognition of the importance 
of ownership of a utility company’s 
shares in its service area, including 
ownership by employees and cus- 
tomers. 


WwW these basic purposes in mind, 
the ingredients of an effective in- 
vestor relations program for a typical 
public utility company may be ex- 
amined. In doing so it is well to re- 
view at the outset certain funda- 
mentals which are considered essen- 
tial to such a program. 

Of first importance it is necessary 
that the program evidence a desire to 
establish in the minds of investors the 
willingness on the part of management 
to disclose to and discuss frankly with 
investors the affairs and operations of 
the company as they might affect, 
sooner or later, its securities. This 
approach, when successfully carried 
out, is conducive to optimum investor 
confidence in management from the 
beginning. It is an approach which 
should present no obstacle to utility 
companies, accustomed as they are to 
the “fish-bowl” type of existence that 
results from their activities involving 
various regulatory bodies, frequent 
issuance of registration statements in 
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compliance with the Securities Act, 
and so on. Still, qualified utility 
security analysts often come away 
from the executive offices of a public 
utility company complaining over 
management’s apparent unwillingness 
to discuss openly and frankly certain 
aspects of the company’s operations, 


Ae essential of an investor 

relations program is recognition 
of the significance of the current trend 
toward institutionalization of personal 
savings. It is well known that in re- 
cent years there has been a growing 
tendency for personal savings to be 
funneled into financial institutions, 
such as life insurance companies, sav- 
ings banks, investment companies or 
mutual funds, pension funds, etc. 
Some utility companies have found 
that investors of this type already 
represent ownership of substantial 
amounts of their common stock in ad- 
dition to large percentages of their 
preferred stocks and debt securities. 
The increasing importance of this in- 
vestor group as a source of capital 
funds for public utility and other 
companies should be of considerable 
influence in shaping the investor re- 
lations program. 

A final requisite of such a program 
is acceptance of the importance of 
brokerage firms, security dealers, and 
investment bankers to public utility 
companies. These firms are in per- 
sonal contact with both institutional 
investors and present and potential in- 
dividual security buyers throughout 
the country. They are the opinion 
leaders in our financial communities; 
they guide investment thinking. This 
appears to be particularly significant 
in the field of public utilities, in which 






























Act, security analysis has reached a rela- 
tility tively advanced stage. 
way 
wblic [ was mentioned above that the pub- 
Over lic utility industry, like others, gen- 
ness erally has utilized in recent years the 
tain more conventional means of improv- 
1S. ing investor relations. These include 
more informative and enlightening 
stor annual reports, quarterly or other in- 
‘ion terim reports to stockholders, and 
end more stimulating annual meetings, 
nal supplemented in some cases by re- 
re- gional meetings of stockholders. 
ing These various facets of investor rela- 
be tions are basic and, needless to say, re- 
ns, quire constant attention on the part of 
v- management in order to retain and im- 
or prove their effectiveness. 
te. But, taken alone, these media fall 
id far short of the mark. They provide 
ly the groundwork for a successful in- 
al vestor relations program. They reach 
i- the point where the more impersonal 





part of a well-conceived program stops 
and the more personal, and generally 
more productive, part of the program 
starts. 

An essential part of the more per- 
sonalized portion of an investor rela- 
tions program is appearances by top 
company executives before groups of 
investment officers and security an- 
alysts of financial institutions and 
other firms that represent investors 
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and stockholders (such as brokers, 
dealers, investment counselors, trust 
companies, etc.). A great many utility 
company presidents have appeared be- 
fore the New York Society of Secu- 
rity Analysts. Having been well re- 
ceived by this important group, many 
have accepted invitations for return 
appearances. But perhaps all too many 
utility companies limit this type ap- 
pearance to New York or to the lead- 
ing financial community in their serv- 
ice area. 


HERE are in this country (and 

also in Canada) numerous other 
societies of security analysts in cities 
which are important contributors to 
the capital market. These groups wel- 
come appearances by top company 
officials. Many of the important finan- 
cial communities do not have analysts’ 
societies or other groups before which 
company officials can appear con- 
veniently. Yet, an enterprising man- 
agement can arrange informal meet- 
ings in such cities with groups of in- 
vestors and analysts representing local 
financial institutions and investment 
houses, as well as certain individual 
stockholders. 

Carrying this type of personalized 
investor relations a step further, com- 
pany officers, when visiting other 
cities on business, may find it advan- 






e 


“APPEARANCES before groups of stockholders, inves- 
tors, and analysts, whether formal or informal, together 
with personal calls by company officers, not only provide 
management an excellent opportunity to speak directly and 
frankly of the company’s accomplishments. They clso pro- 
vide management an effective means of making known to 
investors its willingness to discuss with them its operations 
and problems.” 












549 OCT. 23, 1952 











PUBLIC UTILITIES FORTNIGHTLY 


tageous to call upon stockholders or 
firm representing stockholders or in- 
vestors in that area. 

Appearances before groups of 
stockholders, investors, and analy. 
whether formal or informal, together 
with personal calls by company offi- 
cers, not only provide management 
an excellent opportunity to speak di- 
rectly and frankly of the company’s 
accomplishments. They also provide 
management an effective means of 
making known to investors its will- 
ingness to discuss with them its op- 
erations and problems. Moreover, 
they serve to establish a lasting two- 
way contact between management and 
the investor, which can be continued 
by telephone and _ correspondence. 
Finally, they afford a chance for ex- 
panding a company’s all-important 
mailing list for its publications for 
stockholders and investors. 


F. enirgs useful form of personal- 
ized investor relations, which is 
growing in popularity in our industry, 
is the field trip over a company’s 
service area. Security analysts in par- 
ticular seem to appreciate improving 
their “feel’’ of a given company’s op- 
erations by seeing its territory first- 
hand. 

Field trips which have been spok- 
en of with special favor are those 
which do not place primary emphasis 
on inspecting the company’s generat- 
ing stations and other physical prop- 
erty, but rather stress observation of 
territorial development and meeting 
and talking with people in the area. 
These include company personnel, lo- 
cal businessmen and customers, pub- 
lic service commissioners, and other 
local government administrators. 
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In addition to conducting field trips 
for those analysts concerned primari- 
ly with public utility securities, a few 
companies have found it beneficial to 

‘« their service areas with top offi- 

i investing institutions, invest- 
mt banking and brokerage houses, 
commercial banks, and the like. Men 
of this stature exert considerable in- 
fluence on investment decisions 
through their participation in policy 
matters coming before investment 
committees and investment banking 
syndicates (in the case of new securi- 
ty issues). Also, they frequently may 
be in a position to advise on the mat- 
ter of selecting a geographical loca- 
tion for a proposed new industrial 
plant or plant addition. 


a important part of a suc- 
cessful investor relations pro- 
gram concerns achieving a friendly 
and co-operative relationship with 
the financial press. It is desirable that 
newsworthy items affecting the com- 
pany receive proper attention in the 
financial press, to which investors, 
both professional and otherwise, turn 
for information. Participation of fi- 
nancial writers in field trips over a 
company’s service area has been found 
helpful in this connection. 

One form of personalized com- 
munication from management to all 
stockholders, large or small, is the so- 
called “‘stockholder welcome letter,” 
sent to each new stockholder in whose 
name a company’s shares are regis- 
tered. While a letter of this type can 
be justified on the basis of good taste 
alone, it also serves to signify man- 
agement’s interest in the stockholder. 
Furthermore, it is indicative that man- 
agement is alert in taking notice of 
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Purpose of Investor Relations Program 


re need of an effective investor relations program on the part 
of every investor-owned public utility company is particularly 
important because of the continuing requirement of our industry for 
private capital to finance the facilities needed to meet this country’s 
growing demand for energy. It is also important because of the need 
of our industry to keep the investing and tax-paying public informed 
of our defense against those political forces which seek to socialize 
the power business.” 





the addition of new members to the 
company’s team. 


OO phase of a power company’s 
investor relations program re- 
lates to the desirability of broadening 
ownership of the company’s common 
shares in its service area. Local own- 
ership can be very advantageous. It 
serves to keep more local people in- 
formed of the company’s accomplish- 
ments and problems. It encourages 
their assisting the company, if by no 
other means than adding their voice to 
local public opinion, in supporting the 
investor’s interest in rate cases or 
other matters before regulatory com- 
missions, problems regarding fran- 
chises or renewals, securing of new 
industrial customers in the territory, 
and conflicts with politically managed 
power projects in or near the service 
area. 


| ap ownership of a public utility 
company’s stock can be encour- 
aged by various means. One is adept 
handling of relationships with the lo- 
cal press. Another is enlisting the con- 
fidence and co-operation of security 
dealers in the service area or its near- 
est financial center, particularly in 
cases where the stock is traded in the 
over-the-counter market. Where the 
stock is listed on a leading national ex- 
change, listing it also on the local or 
nearest regional stock exchange may 
prove helpful. 

Stock ownership by company em- 
ployees is particularly desirable in 
this connection. Employee stock pur- 
chase plans are effective, of course, 
but in a great many cases these are 
not permitted under existing regula- 
tory procedures. A few companies, 
not having formal plans of this type, 
have found it possible to make pref- 
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erential offerings of new common 
stock to their employees. One com- 
pany recently made a preferential of- 
fering of new shares to residents of 
the state in which it operates. 


HE need of an effective investor 

relations program on the part of 
every investor-owned public utility 
company is particularly important be- 
cause of the continuing requirement 
of our industry for private capital to 
finance the facilities needed to meet 
this country’s growing demand for en- 
ergy. It is also important because of 


investing and tax-paying public in. 
formed of our defense against those 
political forces which seek to social- 
ize the power business. But even if 
these two strong influences should 
subside, the continuation of an active 
investor relations program can surely 
be justified on the basis of sound busi- 
ness policy under the free enterprise 
system. 

It is hoped that the ends and 
means presented herein will serve to 
stimulate more thinking on the part 
of utility management about the im- 
portance of favorable investor rela- 


the need of our industry to keep the _ tions. 





Profits Provide Jobs 


¢¢Prorits are the pay that investors get for the use of their 
money. The money people have invested in our business 


buys trucks, switchboards, poles, typewriters, desks, buildings, 
climbing irons, billing machines, headsets, and all the other 
things that must be provided in order for us to have jobs. 
There is $19,000 invested in such things for each of us. 
“Why do people invest their money in a business? For just 


one reason. To get more money—in the form of dividends on 
stock or interest on bonds. If they don’t feel reasonably sure 
that their money will earn more money for them in the tele- 

phone business, they'll invest it elsewhere. Wouldn’t you? 
“The matter of the company making a profit is of direct, 
individual, personal concern to each of us—not just a head- 
ache for the top brass. It’s not enough that we get enough 
money from our customers just to get by—to pay wages and 
benefits, to buy supplies, to provide for plant wearing out— 
to meet all the other expenses of running a business, including 
that big tax bill. If we just make ends meet—and no more— 
we won't be able to even make ends meet very long. We must 
have more people constantly investing more money in our 
business, if we are to stay in business—if we are to keep on 
providing good jobs for good people. We must make profits 
to do that—we must always earn a reasonable amount over and 

above what it takes just to run the business.” 

—EpDITORIAL STATEMENT, 
Telephone News, published by the 

Bell Telephone Company 

of Pennsylvania, 
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A Banker’s Views on Regulation 


And Rate of Return 


nN September 24th the New York 

Society of Security Analysts held 
a forum on “Utility Rate of Return from 
the Investor’s Viewpoint.” The speakers 
were Dr. James C. Bonbright, professor 
of finance at Columbia University ; James 
A. Lyles, vice president of The First 
Boston Corporation ; and Dr, Alexander 
Sachs, economist. Charles Tatham, Jr., 
vice president of Institutional Utility 
Service, Inc., was chairman of the meet- 
ing. The views expressed by Mr. Lyles 
are of special interest, since they repre- 
sent the viewpoint of a leading merchan- 
diser of utility securities, who feels that 
rate of return is a vital factor in the pro- 
gram of utility financing. 
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In his talk he concentrated on the 
problem of selling common stock, since 
the historical cost of selling senior se- 
curities for a given company at a given 
time is easily available in the records. 
“The sale of common stocks,” he re- 
marked, “is a different matter. Here we 
are dealing with by far the most volatile 
and expensive segment of the capital 
structure, Since common stock and sur- 
plus includes retained earnings and in 
most cases surplus has been subject to 
adjustments, the historical cost of such 
money is difficult or impossible to ob- 
tain. How about the present cost? ... 
a we are interested in is 

what it takes to sell common 
stocks of utilities under average condi- 
tions on a reasonable basis—that is, a 
basis which is fair to the already existing 
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stockholders of the company, reasonable 
in the sense of cost of money to the issu- 
ing company under the conditions pre- 
vailing at the time of sale, and adequate 
in the sense that enough can be sold 
at a price which will maintain the stabil- 
ity of the capital structure of the com- 
pany. . . . Under generally favorable 
market conditions such as the present, the 
price should be substantially in excess 
of book value.” Sale of common stock 
below book value would, he declared, im- 
pair the interests of existing stockhold- 
ers, These conclusions were based on the 
assumption that the utility is typical in 
character, with the plant account stated 











at original cost (plus acquisition adjust- 
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ments, if any), and with an equity ratio 
of 30-35 per cent. 

Buyers of common stocks want (1) 
adequate yield in relation to yields pro- 
vided by other investment media, (2) 
assurance of dividend stability during 
depressions, and (3) a gradual (but not 
spectacular) increase in earnings and 
dividends as a reward for the plow-back 
of undistributed earnings. While there 
may be temporary irregularities in share 
earnings due to issuance of additional 
shares, etc., “a potential stockholder 
wants to know that he is buying into a 
situation which is not going to deteriorate 
in his face. Anticipation of increased 
earnings and, ultimately, of increased 
dividends is most helpful in obtaining 2 
good price for utility stocks.” 


NVESTORS would prefer to pay more 

than book value, Mr. Lyles suggested, 
because if a stock were selling below 
book value this would seem to indicate 
that either the management is dilatory 
or that it was unable to obtain reasonable 
regulatory treatment. The investor ex- 
pects the management to seek rate in- 
creases when necessary in order that the 
additional investment in the plant will 
provide earnings at a reasonably con- 
sistent rate. 


As of August 20, 1952, he stated that 
the average market value of 93 electric 
utility stocks was 137 per cent of their 
average book value. These companies 
had an average capital structure (on an 
arithmetical basis of compilation) of 52 
per cent debt, 14 per cent preferred 
stock, and 34 per cent common stock. The 
average return on capitalization approxi- 
mated 6 per cent—3.4 per cent on debt, 
4.5 per cent on preferred stock, and 10,5 
per cent on common stock book value 
(the latter figure being equivalent to a 
7.7 per cent earnings-price ratio). 

Mr. Lyles stated, however, that he did 
not think that this necessarily meant that 
a 6 per cent return on capitalization is 
adequate. “I believe that the common 
stocks of utilities are currently selling at 
prices which are discounting continued 
growth and are also the beneficiaries of 
certain new markets which, at least for 
the time being, have created an unusual 
demand for this type of investment. 
These are the mutual funds, pension 
funds, and certain savings banks, I am 
disturbed lest investors in utility com- 
mons may not yet have fully recognized 
the adverse long-term effects of the re- 
duced purchasing power of the dollar and 
the impact of high individual income 
taxes on their dividend income... . 





Electric Utilities 
Bonds 
Preferred 
Common 


Gas Utilities 
Bonds 
Preferred 
Common 





*UTILITY NEW MONEY FINANCING 
(In Millions) 


*As compiled by the Irving Trust Company. 


Nine 
Months 


% Increase 
Sept. Over 1951 
$ 75 $ 850 

21 170 

24 366 


$120 $1,386 


$ 335 
87 
75 
$ 497 


$1,883 
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ELECTRIC UTILITIES (Class A and B) 











UTILITY PLANT - RESERVE FOR DEPRECIATION - LONG TERM DEBT 
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“Were the investing public, including 
the new sources of investment money, 
to believe that earnings would not keep 
pace with increased investment, we 
would promptly find earnings-price 
yields going up and rate of return calcu- 
lated on that basis doing the same thing. 
The meat in the coconut to me is simply 
that each individual company must be 
provided with enough dollars of earn- 
ings to enable it, in the light of its own 
cash requirements and particular circum- 
stances, to continue to raise its common 
stock money at an appreciable premium 
over book value.” 


M*: Ly es urged that when rate in- 
creases are necessary to maintain 
the rate of earnings they should be 
promptly sought by the management and 
promptly granted by the commission. 
Delays by the regulatory authorities re- 
flect an inexcusable failure to do their 
statutory duty and are likely to result in 
materially impaired market prices for 
utility stocks. In this connection some 
provision should be adopted by the com- 
missions which would permit temporary 
increases (not niggardly) which would 
be subject to later detailed review. More- 
over, such increases should be in such 
form that they would reflect real earnings 
—not put into effect under bond or some 
other method of withholding. The lag in 
securing increases nearly always means 
a permanent or at least a long-term loss 
to investors. 

Moreover, during the current period 
of heavy construction programs the com- 
missions should grant rate increases in 
the light of near-term financing require- 
ments. Construction expenditures, reve- 
nues, and expenses can be projected with 
reasonable accuracy for at least a year 
or so ahead, and where these estimates 
indicate that rate increases will prove 
necessary to support the program, they 
should be granted. The problem of financ- 
ing would be materially eased where 
commissions are willing to study these 
projections and anticipate the need for 
higher rates. 

“Failure of the utilities to be allowed 
to maintain a fair earning power,” Mr. 
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Lyles concluded, “will ultimately result 
in investors turning from their utility 
securities. And when the investors want 
‘out’ they will want it quick. After that 
occurs, if it does, both regulation and 
management will have an extremely diffi- 
cult time putting Humpty Dumpty back 
again.” 
* 


Would Termination of EPT 
Next June Be Bearish for 
Utilities? 


. e- provision of the present tax law 
providing for excess profits taxes 
will expire next June, and no less an 
authority than Secretary of the Treasury 
Snyder has indicated his view that this 
controversial and hard-to-administer tax 
may be allowed to die at that time, Since 
it brings in several billion dollars of 
revenue to the Treasury (the exact 
amount is somewhat difficult to esti- 
mate), the lost revenues will doubtless 
have to be made up by some other meth- 
od. Wall Street’s guess appears to be 
that this will involve a further increase 
in the regular corporate tax rate, which 
now stands at 52 per cent (normal and 
surtax combined). 

Elimination of EPT would doubtless 
prove a boon to some industrial groups* 
but how will the utilities be affected? 


The present excess profits provisions 
were hand tailored by Congress to avoid 
an undue burden on the utilities, so that 
they would not be handicapped in their 
tremendous construction and financing 
program. Only two of the larger gas 
companies (Northern Natural Gas and 


Southern Natural Gas) paid small 
amounts of EPT last year; and only 
about one-fifth of the electric utilities 
had to pay this tax, generally in small 
amounts in relation to share earnings. 
The 15 or 20 electric utilities which did 
pay the tax will probably benefit by the 
change-over (though some of them 
might be able to avoid the tax anyway 


1See the 23-page bulletin issued by Merrill 
Lynch, Pierce, Fenner & Beane, “Impact of 
the Excess Profits Tax.” 
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in 1952 and later years, if accelerated 
amortization is available for tax reduc- 
tion). 

On the other hand, the remaining 
80 per cent of the electric utilities would 
be hurt by an increase in the regular 
corporate tax rate. 

So far, the threat of higher taxes has 
not apparently become a market factor, 
as utilities at this writing (October 7th) 
remain close to their best levels of recent 
years, But industrial people are begin- 
ning to concern themselves with the 
question, with a view to appropriate pro- 
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tective steps which might be taken when 
the next tax bill is under consideration 
by Congress. 
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New Prospectus Rules Remove 
Selling Uncertainties 


OMMISSIONER Clarence H, Adams of 
the SEC has hailed the recently re- 
vised prospectus regulations (Rule 132) 
as one of the most outstanding steps 
taken by the commission in recent years. 
Pointing out that the Securities Act con- 












PRINCIPAL PUBLIC OFFERINGS OF ELECTRIC AND GAS 





UTILITY SECURITIES 
July 1, 1952, to September 30, 1952 









Common Stocks—Other New Money Sales 


*Offered by subscription. **Special basis for underwriters’ 
to dealers. b—Oversubscriptions allowed. 
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Price Under- Offer- 
Amount To writing ing Moody 

Date Mill. Description Public Spread Yields Rating 

Mortgage Bonds & Debentures 
7/10 $20.0 Georgia Power Ist 38s 1982 ....... 101.04 62 3.32 A 
7/16 40.0 Commonwealth Edison 1st 34s 1982 . 101.93 .24 3.15 Aaa 
8/ 7 9.5 Pennsylvania Electric 1st 38s 1982 .. 100.47 36 3.35 A 
9/9 40.0 Tennessee Gas Trans. Ist 3$s 1972 .. 101.75 85 3.75 A 
9/11 15.0 Arkansas Power & Lt. Ist 34s 1982 .. 100.93 72 3.45 A 
9/24 14.0 Duquesne Light Ist 34s 1982 ...... 102.42 46 3.13 Aaa 
9/24 rp.’ Pacific Power & Light Ist 3$s 1982 . 101.81 41 3.65 Baa 
9/25 17.0 Appalachian Elec. Power Ist 34s 1982 102.25 .68 3.38 
9/25 6.0 Appalachian Elec. Power 34% Serial 

Notes due 1956-67 .............. 101.17 4l 3.00-3.48 Baa 
9/25 5.0 Central Ill. Pub. Serv. 1st 34s 1982 .. 101.50 39 3.42 A 

Preferred Stocks 
7/10 $ 5.0 Pub. Serv. of New Hampshire 5.40% 102.85 2.65 5.25 
7/23 5.0 Gulf States Utilities $4.44 ........ 102.75 2.09 4.32 
7/29 10.0 Pennsylvania Power & Light 4.40% 100 2.25 4.40 
8/ 7 4.5 Pennsylvania Electric $4.50 ....... 102.27 1.94 4.40 
8/21 19.0 Texas Eastern Transmission 5.50% . 100 3.50 5.50 
9/2 3.0 Houston Natural Gas 5% ($25 Par) 25 * 5.00 
9/17 7.0 Duquesne Light 4.15% ($50 Par) .. 51.23 1.07 4.05 
9/18 9.0 Columbus & So. Ohio Electric 4.65% 100 2.25 4.65 
9/25 5.0 Central Illinois Pub. Service 4.92% . 102.50 1.94 4.80 

Earnings- 


Common Stocks—Subscription Rights Ratio 
7/2 $ 6.2 Florida Power Corp. ........0..0s- 20b ** 6.00% 6.5% 
7/2 11.2 General Public Utilities ........... 21 a 6.67 8.4 
7/8 3.0 Washington Gas Light ........... 29 53 6.21 7.6 
9/ 6 48 Utah Power & Light .............. 28.75b a 6.26 y Be. 
9/25 9.3 Long Island Lighting ............. 15.50 .20 5.81 7.5 
9/26 3.1 lowa Public Service ........ 00... 21 —_— 6.67 7.8 


8/13 $ 2.6 Mountain States Power .......... 12.88 18 6.52% 8.0% 
8/13 6.1 Texas Gas Transmission .......... 17.38 .90 5.76 8.0 
9/18 7.5 Columbus & So. Ohio Electric ..... 24.88 1.00 5.63 7.4 


commissions. a—Compensation 
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templates that investors will read the that the prospectus . . . commonly gets 
prospectus before deciding whether to into the investor’s hands for the first 


purchase registered securities, he stated time along with the confirmation of 
sale, or with the certificate itself, and 


too late to serve the main purpose for 
The plain fact is, as we all know, which it was intended. 


in a recent address: 


e 


CURRENT UTILITY STATISTICS AND RATIOS 


Per Cent Increase 
Latest Latest Latest Latest 
Unit Cost Month 12Mos. Month 12 Mos. 
Operating Statistics (August) 

Output KWH—Total Bill. KWH 34.4 388.5 6% 
Hydro-generated .. = — 9 
Steam-generated .. 

Capacity Mill. KW 

Peak Load (July) - 

Fuel Use: Coal Mill. Tons 

Mill. MCF 
Mill. Bbls. 
Mill. Tons 


Customers, Sales, Revenues, and Plant (July) 
KWH Sales—Residential Bill. KWH 
Commercial a 
Industrial 
Total, Incl. Misc. ... 
Customers—Residential 
Commercial 
Industrial 
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Income Account—Summary (July) 
Revenues—Residential 
Commercial 
Industrial 
Total, Inc. Misc. Sales .. 
Sales to Other Utilities . 
Misc. Income 
Expenditures—Fuel 
Labor 
Misc. Expenses .... 
Depreciation 


os 


Nir 00 00 SIG 00 DOO 


a 
On 


Interest 
Amortization, etc. .. 
Net Income 
Pref. Div. (Est.) .. 
Bal. for Common 
Stock (Est.) .... 
Com. Div. (Est.) .. Infinite 
Bal. to Sur. (Est.) - 13 


Electric Utility Plant (July) ™ 21,712 10 
Reserve for Depreciation and Amort. _ 4,430 8 
Net Electric Utility Plant ™ 17,282 10 


Life Insurance Investments (January Ist-September 27th) 


Utility Bonds = 
Utility Stocks 
Total 
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This condition has resulted from the 
fact that, while the law provides a “wait- 
ing period” during which information 
contained in the registration statement is 
supposed to be disseminated to dealers 
and investors in order that they may 
make an anlysis of the worth of the se- 
curities in advance of their commitment 
to purchase, it also contains a prohibition 
against any selling activities during such 
period. 

This has created confusion in the 
minds of underwriters and dealers as 
to what constitutes permissible dis- 
semination of information on the one 
hand, and prohibited selling activity on 
the other. 


HE new rule, Commissioner Adams 
to out, is designed to remove 
these doubts by permitting underwriters 
and dealers, for the first time, to adver- 
tise the security during the waiting pe- 
riod by means of a so-called “identifying 
statement” which will give certain limited 
information about the security and in- 


vite requests for copies of the proposed 
prospectus. In order that the prospectus 


may be informative to the investor, the 
commission also will insist that it be 
“reasonably concise and readable”’—a 
goal not always achieved in the past. 


* 


Utility Material in the 
Paley Report 


S ~ report to the President by the 
so-called Paley Commission (the 
President’s Materials Policy Commis- 
sion, headed by William S, Paley, board 
chairman of Columbia Broadcasting Sys- 
tem, Inc. ), was published in five substan- 
tial volumes in June. It contains a wealth 
of material for the business executive, and 
some sections are of special interest to 
the utility industry. Thus in Volume I, 
Chapter 18 discusses natural gas, and 
Chapter 20 electricity, while Chapters 21 
and 22 cover such topics as “Energy for 
Other Free Nations” and “Changes in 
the Energy Pattern.” In Volume III, 
Chapter 2 relates to natural gas and 
Chapter 4 covers “Electric Energy,” 

which is especially interesting in its dis- 
cussion of potential hydro development. 
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FINANCIAL DATA ON ELECTRIC UTILITY STOCKS 


10/1/52 
Price 


American Gas & Elec. ... 
Arizona Public Service .. 
Arkansas Mo. Power .... 
Atlantic City Elec. 
Bangor Hydro-Elec. .... 
Beverly G. & E. 

Black Hills P.& L....... 
Boston Edison 

California Elec. Pr. ..... 
Calif. Oregon Pr. ...... 
Carolina P. & L. 


Central Ill. E. PMR nccens 
Central Ill. Light 
Central Ill. P. S. 

Cent. Louisiana Elec. ... 
Central Maine Power ... 
Central & S. W. 

Central Vermont P. S. .. 
Cincinnati G. & E. 
Citizens Utilities 
Cleveland Elec. Illum. . 
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Yield 


5.0% 


Cur. 
Period 
$4.60** 
1.10 
1.34 
1.76 
2.21 
4.13 
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D5% Aug. 
51 Aug. 
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Aug. 
June 
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June 
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June 
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——Share Earnings* 

. 20/3/52 Cur- C % In- 12M 
— ; rent ur. » ~< 
(Continued ) Ahowt Yield Period crease Ended 


Columbus & S§. O. E..... 25 2.16 June 
Commonwealth Edison .. 34 2.10 June 
Community Pub. Ser. ... 20 June 
Concord Electric 35 Dec. 
Connecticut L. & P. .... 16 Aug. 
Connecticut Power 38 June 
Consol. Edison June 
Consol. Gas of Balt. .... June 
Consumers Power Aug. 
| eS eee June 
Delaware P. & L. ...... June 
Derby G. & E. .......... Dec. 
Detroit Edison Aug. 
Duke Power June 
El Paso Electric ........ Aug. 
Empire Dist. Elec. ...... June 
Fitchburg G. & E. ...... Dec. 
Florida Power Corp. .... June 
Florida P.& L. .......... June 
General Pub. Util. ...... June 
Green Mt. Power Aug. 
Gulf States Util. ........ Aug. 
Hartford E. L. June 
Haverhill Electric Dec. 
Houston L. & P Aug. 
Idaho Power June 
Illinois Power Aug. 
Indianapolis P. & L. .... June 
Interstate Power June 


: ; Aug. 
lowa-Ill. G. & E. June 
Iowa Power & Light ... June 
Iowa Pub. Service Aug. 
Iowa Southern Util. ...... Aug. 
Kansas City P. & L. |... Aug. 
Kansas Gas & Elec. .... Aug. 
Kansas Pr. & Lt. ........ June 
Kentucky Utilities June 
Lake Superior D. P. .... Mar. 
Lawrence G. & E. ...... Dec. 
Long Island Lighting .... June 
Louisville G. & E. ...... June 
Lowell Elec. Lt. ......... Dec. 
aS Se ) eae Dec. 
Madison G. & E. ...... Dec. 
Maine Public Service .... July 
Michigan G. & E. ...... June 
Middle South Util. ...... Aug. 
Minnesota P. & L. Aug. 
Missouri Edison June 
eS eee Dec. 
Missouri Utilities June 
Montana Power July 
Mountain States Pr. June 
New England Elec. ...... June 
New EnglandG.& E..... Aug. 
New Orleans P. S. ...... Aug. 
Newport Electric July 
N. Y. State E.&G. ...... Aug. 
Niagara Mohawk Power July 
North American June 
Northern Ind. P. S. .... Aug. 
Northern States Pr. .... 


June 
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FINANCIAL NEWS AND COMMENT 


——Share Earnings* 
10/1/52 Cur- Price- 
(Continued) Price Div. rent Cur. % In- 12 Mos. 
About Rate Yield d Ended 
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June 
Aug. 
June 
Aug. 
Aug. 
Dec. 
June 
Aug. 
July 
June 
Mar. 
Aug. 


Northwestern P. S 

Ohio Edison 

Oklahoma G. & E. ...... 
Otter Tail Power 
Pacific G. & E. 

i. 2 7 ere 
Penn Power & Light .... 
Penn Water & Power .... 
Philadelphia Elec. ...... 
Portland Gen. Elec. 
Potomac Elec. Power .... 
Pub. Serv. of Colo. 

Pub. Serv. E. & G. ...... 
Pub. Serv. of Ind. ...... 
Public Serv. of N. H..... 
Public Serv. of N. M 
Puget Sound P.& L..... 
Rochester G. & E. ...... 
Rockland L. & P. ....... 
ES SS eee 
San Diego G. & E. ...... 
Scranton Electric 

Sierra Pacific Pr. ...... 
So. Calif. Edison 

So. Carolina E. & G. .... 
Southern Colo. Pr. ...... 
Southern Company 

So. Indiana G. & E. ...... 
Southwestern E. S. ..... 
Southwestern P. S. ...... 
Tampa Electric 

Texas Utilities 

Toledo Edison 

Tucson G. E.L.& P..... 
United Illuminating 
Upper Peninsula Pr. ..... 
Utah Power & Light .... 
WHE BR Ee 6 incecce 
Washington Water Pr. .. 
West Penn Elec. 

West Penn Power 
Western Lt. & Tel. ...... 
Western Mass. Cos. .... 
Wisconsin Elec. Power .. 
Wisconsin P. & L. ...... 
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Canadian Companiestt 
134 C Brazilian Trac. L.& P. .. $1 1 
15 C Gatineau Power 2 1 
8 C Quebec Power 1 
37. C Shawinigan Water & Pr. . 1 
16 C Winnipeg Electric 3 2. 


%o $2. 5% 

: Di11 Dec. 

i Dil Dec. 
D7 Dec. 


2.26 D7 Dec. 


i 0.0 2 
: 6.0 1 
r 5.6 1 
, as 1. 
é 6.3 


+ 


B—Boston Exchange. C—Curb exchange. O—Over-counter or out-of-town exchange. S— 
New York Stock Exchange. D—Decrease. NC—No comparable figures available. *If additional 
common shares have been recently offered, earnings are adjusted to give effect to the offering. 
Percentage change is in the balance available for common stock. tEstimated (rate irregular or 
includes extras). t?}While these stocks are listed on the Curb, Canadian prices are used. (Curb 
prices are affected by exchange rates, etc.) #Stock dividend also paid. **Based on average 
number of shares. a—Includes regular stock dividend. b—The dividend pay-out ratio would be 
74 per cent on the basis of budgeted earnings of $1.90 for the calendar year 1952. 
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What Others Think 


Changing Concepts of Capital 
Exhaustion 


ACK in 1947 The Rockefeller Founda- 

tion sponsored a study group of the 
American Institute of Accountants to 
consider the concepts of business income. 
This group consisted of some forty or 
fifty members, with an executive com- 
mittee of six, composed equally of ac- 
countants and nonaccountants. 

Last spring the report of the study 
group was made public in book form, 
Changing Concepts of Business Income. 
Public utility companies have been find- 
ing as much food for thought in the re- 
sults—even though they are applicable 
to business enterprise in general. 

The report goes back into the history 
of the cost principle in the pioneering 
book Auditing, published in London in 
1892 by Lawrence Robert Dicksee, quot- 
ing various definitions of “profit” prior 
and since World War I, It reviews the 
growth of the “original cost doctrine” in 
public utility regulation. But in the chap- 
ter “Legal Considerations,” the report 
comments upon the reluctance of busi- 
nessmen to adopt accounting forms which 
would adjust costs to reflect depreciation 
in the purchasing power of the dollar. 
Mainly it is because they like to take 
full credit for the incomes shown in gross 
dollar volume of sales and reported net 
income. There is also the fear of another 
era of falling prices which would require 
business to write down the value of assets 
carried on the books. 

But the report states: 


. .. The most pressing need right now 
for accounting reform concerns the 
effect of inflation on the determination 
of income. It should be possible to be- 
gin our reform by adjusting costs 
merely to reflect depreciation in the 
value of the dollar, and not apprecia- 
tion, because today the long-term trend 
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in the purchasing power of the dollar, 
at least as judged by the experience 
of the past eighteen years, has been 
merely in one direction—downward. 
Moreover, we might at first limit the 
application of such reform to the in- 
come statement, adjusting costs to 
reflect depreciation in the value of the 
dollar merely as and when those costs 
are matched against revenue in deter- 
mining the income for a particular 
year. This would, of course, include 
the portion of costs representing ex- 
haustion of assets attributable to such 
year, and not only tangible assets, the 
exhaustion of which is physical or due 
to obsolescence, but also intangible 
money assets, such as cash, accounts 
receivable, bonds, and so forth, the 
depreciation in value of which is occa- 
sioned directly by the depreciation in 
the value of the dollar. 


I" a chapter on “Conclusions,” the study 
group feels that, for the present, it 
may be well for business statements of 
income to be made on the currently ac- 
cepted basis. But there is the suggestion 
that “corporations whose ownership is 
widely distributed should be encouraged 
to furnish information that will facilitate 
the determination of income measured in 
units of approximately equal purchasing 
power, and to provide such information 
wherever it is practicable to do so as part 
of the material upon which the independ- 
ent accountant expresses his opinion.” 

In another conclusion, the study group 
finds that 


The annual financial statements of 
corporations are primarily reports of 
stewardship, and the methods of pres- 
entation should be determined with 
constant regard to that primary pur- 
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pose; but when corporations seek the 

advantage of marketability for their 

securities they incur an obligation of 
disclosure to investors generally. 

It is highly desirable (as the tax 
statutes recognize) that income should 
be determined for income tax purposes 
and for general financial purposes as 
nearly as possible in the same way. This 
does not, of course, apply to provisions 
of the tax law which relieve a part of 
income from taxation as a matter of 
policy. 

Out of the forty-four members par- 
ticipating in the study group, eight dis- 
sents were registered, while six special 
comments by way of concurrence or par- 
tial qualifications were noted. 

The dissents include a statement by 
Charles W. Smith, FPC chief account- 
ant, who insisted that utility books should 
be kept in the established monetary unit. 
He said any attempt to adjust the books 
to conform to the changing purchasing 
value of the monetary unit would result 
in a hodgepodge of practices not bene- 
ficial to business or the national economy. 
Mr. Smith said: 


As I understand the report, the ma- 
jority of the committee would sanction 
the stating of depreciation on a value 
basis with values arrived at by the use 
of general price-index numbers. This 
method is less refined than the replace- 
ment-cost theory which has been ad- 
vocated in other places, and which is 
discussed in the report... . 


Mr. Smith goes on to give his objec- 
tions to the replacement cost theory 
which chiefly center on the argument that 
existing plants simply would not be re- 
placed, under present conditions, because 
of obsolescence, improved equipment and 
construction, etc. 


ELL-KNOWN accountants George 

O. May and Oswald W. Knauth 

think the report did not go far enough. 
They stated: 

We agree with the opinion that 

modifications made in an effort to rec- 
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oncile conflicting views have resulted 
in some loss of incisiveness in the con- 
clusions. We think, for instance, that 
the group should have recommended 
that in the case of railways and regu- 
lated utilities, provisions for exhaus- 
tion of property computed on the basis 
of current price levels should be made 
mandatory, as a matter both of good 
accounting and of sound economic 
policy. 

However, an important result will 
have been achieved if the report leads 
to more general acceptance of the view 
that “business income” has two com- 
ponents which are separable and pos- 
sess different significances, one reflect- 
ing the results of business activities 
measured in units of substantially equal 
purchasing power, and the other re- 
flecting the results of changes in the 
purchasing power of the monetary unit 
on the final determinations of income. 


The chairman of the study group was 
Percival F. Brundage. One of the mem- 
bers of the council was Arthur H. Dean 
of the New York bar, who is also the 
author of a very explanatory article on 
the allied subject of “Provision for Cap- 
ital Exhaustion under Changing Price 
Levels” in the Harvard Law Review. 
(Vol. 65, No. 8, June, 1952.) 

Mr. Dean raises the interesting ques- 
tion of Federal income tax in the light 
of deteriorated dollar values. How, he 
asks, can there be equitable taxation on 
income of the various members of society 
when no adjustment is made on past 
recorded costs for subsequent changes in 
dollar values? It might be argued that as 
long as the tax does not exceed 100 per 
cent of the taxpayer’s income, this failure 
to make an adjustment is simply a dis- 
guised higher rate of income tax, But the 
end result is to tax the taxpayer accord- 
ing to the degree of contributed capital 
and according to the day he happened to 
make his investment. Reform in this re- 
spect, Dean thinks, might best come from 


Congress. 


DDRESSING himself specifically to pub- 
lic utility regulation, Dean asks the 
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“I’M NOT GOING TO CALL ’EM UNTIL I LOOK UP THEIR 
NUMBER—IN THE LATEST DIRECTORY!” 


fundamental question: What is the pur- 
pose of such regulation? Is it not to 
substitute for competitive conditions 
which prevail in other fields? Yet we 
know that in other fields the industrial 
company has been able to take into ac- 
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count the change in value of the dollar 
in pricing its products. But actually it 
makes provisions for capital exhaustion 
out of its own revision by retaining and 
reinvesting a large proportion of its re- 
ported net income. Therefore the idea 
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that public utility rates should be regu- 
lated to levels which would normally 
prevail under competitive conditions sup- 
ports the view that (for both operating 
income and rate of return) adjustment 
should be made in the value of dollar in 
determining the provisions for capital 
exhaustion. Mr. Dean explains this as 
follows : 


Nor does this seem unfair to the 
consumer. It is true that he will have 
to pay more for the gas and electricity 
he uses than if only the nominal dollar 
capital of the investor were to be main- 
tained ; but he likewise has to pay more 
for the products of nonregulated in- 
dustries, reflecting the reduction in the 
value of the unit in which prices are 
quoted ; and his own income in terms 
of those same units has generally more 
than doubled since 1939. Indeed, the 
long history of successive reductions 
in utility rates reflecting a passing on 
to consumers of the benefits of tech- 
nological improvements may indicate 
that the needed rate increases would 
be less than most of the increases the 
consumer has experienced in the prices 
of other products. Moreover, if the 
physical properties of utility companies 
are not maintained intact, it may well 
be that future consumers will have to 
make up the deficiencies or suffer from 
impaired services. 


Be attract equity capital at yields com- 
petitive with industrial stocks, utili- 
ty companies have often announced that 
they will pay out in dividends a substan- 
tial portion of their reported net earnings 
after interest and after taxes. With rates 
set so as to provide for capital exhaus- 
tion merely on the basis of unadjusted 
original costs, the economic capital in- 
vested in utility properties, according to 
Dean, is being dissipated invisibly by 
furnishing consumers with bargain-priced 
services. At the same time, the companies 
are unable to save enough out of reported 
net earnings to make up the difference. 
“A day of reckoning will eventually 
come,” he says, “and then utility rates 
will have to be raised with a vengeance 
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or government will have to provide the 
services.” 


EAN adds that every utility manage- 
ment is conscious of these problems 
and dangers, In many cases, however, it 
appears that management has been un- 
willing to make a real effort to convince 
the appropriate commissions of the reali- 
ties of the situation and the acute need for 
relief. 

It may be suggested that at least 
in some instances counsel and manage- 
ment have been overcautious, Regulatory 
and accounting principles, as well as the 
general course of the law, are, in the long 
view, always in a state of flux, even 
though at any given moment it may ap- 
pear that conventionalism is firmly in 
the saddle. 

Dean notes, with interest, that man- 
agements of many leading utilities in re- 
cent years have considered it their re- 
sponsibility to present the commissions 
with these facts even though some com- 
missions do not welcome any other kind 
of evidence except strict original cost. 
Dean mentioned in particular recent Bell 
system company telephone rate cases and 
the case of The Peoples Gas Light & 
Coke Company now before the Illinois 
commission. Whatever the result, he be- 
lieves, the practice is encouraging as a 
sign that utility management is aware 
of its responsibilities. 

In the final analysis, Dean asks a ques- 
tion: What is capital? Is it wealth in the 
form of economic assets or merely a 
bookkeeping figure? He states in his con- 
clusion : 


Consider the case of the farmer who 
starts the year with a thousand bushels 
of seed corn. What is his capital, the 
corn or the number of bushels ? If after 
he plants the seed but before he har- 
vests his crop the size of the bushel is 
by government decree reduced from 
four pecks to two pecks, what provision 
must he make out of his year’s 
produce to maintain his original cap- 
ital intact? Yet today the taxing au- 
thorities and most of the utility com- 
missions, apparently unconvinced that 
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our currency has permanently lost its 
purchasing power and that improved 
technical efficiency of new productive 
facilities will not bridge the gap be- 
tween past original costs and current 
replacement costs, still insist that ade- 
quate provision is being made for cap- 
ital exhaustion if a taxpayer or public 
utility company sets aside merely the 
same number of dollars as were origi- 
nally expended for the property, irre- 
spective of the fact that the value of the 
dollar as a unit of measure has 
changed. 
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M:* DEAN does not believe that there 

is any discernible evidence of price 
declines in the future except cyclical fluc- 
tuations. He warns that if our currency 
continues to deteriorate we may have to 
learn from hard experience the difference 
between form and substance in the matter 
of capital. And we may wonder that so 
obvious a point was so long delayed in 
acceptance. 

CHANGING CONCEPTS OF BUSINESS INCOME. 
Report of Study Group on Business Income. 
The Macmillan Company. New York, New 
York. 1952. Price, $2. 160 pages. 





H* American industry done such a 
good job in promoting and develop- 
ing a market for its products that it has 
made its products indispensable and thus 
sown the seeds for a restriction and an 
ultimate destruction of its freedom of 
action ? 

Such was the intriguing question posed 
by Allen S. King, executive vice presi- 
dent of the Northern States Power Com- 
pany, before the Minneapolis Sales 
Executives luncheon last September 4th. 
King described selling as the keystone 
of the American free enterprise system, 
pointing out that our productive proc- 
esses, tremendous as they are, would 
stagnate without a consistent and ex- 
panding demand for the products of in- 
dustry. “Selling,” he said, “is the ac- 
celerating force of the system—selling in 
its broadest sense that of stimulating a 
continually expanding desire of the peo- 
ple to improve themselves and have more 
and more of the comforts and conven- 
iences of life.” 

Noting that sales organizations have 
the greatest stake in the maintenance of 
a free system, King warned of dangers 
ahead unless steps are taken to counter- 
act the possibility that “we may be sell- 
ing ourselves out of free enterprise. We 
may become victims of our own out- 
standing success in stimulating and ful- 
filling the material desires of our people. 
We have made many things that once 
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were gadgets, or at best luxuries, avail- 
able to and the expected way of life of 
most of our people. To them these things 
have become necessities of life, and the 
people will not voluntarily do without 
them. They are even tempted to use the 
processes of government to assure them- 
selves that these necessities shall always 
be available, and that no force, be it men 
or the functioning of economic laws, 
shall deprive them of these so-called 
necessities. The ownership of material 
‘things’ has become even more important 
to many people than liberty itself.” 


_—- to King, the implications of 
such a condition should give pause 
to all those who cherish a free economic 
system. The continual improvement of 
productive processes, he pointed out, has 
been creating bigger and bigger indus- 
trial units. “Bigness in itself creates an- 
tagonism from the mass of the people,” 
he continued, “whether or not it is 
merited.” The development of big in- 
dustrial units has created greater oppor- 
tunity for a possible “abuse of power by 
men who rise to high places; and some 
few will always yield to the temptation.” 
Sensing this possible danger, the public 
becomes more and more disposed to per- 
mit encroachment by government into 
business life, “curtailing its freedom of 
action, and laying the groundwork for 
nationalization of certain essential indus- 
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tries; and ultimate socialization of our 
whole economic life with inevitable loss 
of personal freedom. Successful selling 
has resulted in bigness which, in turn, has 
given the advocates of socialization the 
opportunity to win over large portions of 
public opinion to their purposes. Such 
is the paradox facing American business, 
in King’s view. 

The electrical industry is an outstand- 
ing example of how the process works. 
A business in the typical American tradi- 
tion, boasting a record of development 
that parallels or outstrips the economic 
progress of America in many fields, it 
stands out as an example of what free 
enterprise has accomplished and has 
earned for itself the right “not to be 
singled out for special treatment separate 
and distinct from other branches of our 
free enterprise system,” the utility execu- 
tive declared. First a toy, then a luxury, 
and now a necessity of life touching all 
phases of industry and home living— 
such is the 70-year story of the electric 
light. “Through that span of seventy 
years, we can visualize a procession of 
outstanding leaders of men who contrib- 
uted their talents to the development— 
the inventors who have filled the patent 
files with evidences of man’s genius, the 
engineers who have applied practical in- 
genuity to the development of the prod- 
ucts of research, the men of management 
and finance whose aggressive initiative 
made possible the actual use of the prod- 
ucts of man’s brains on a scale not 
dreamed of, and the many others whose 
ambition and energy contributed to the 
building of the electrical industry as the 
servant of the poor, instead of merely a 
luxury of the rich or a tool of industry.” 


A* this, King stressed, has been ac- 
complished “without the shackling 
bonds of government dictation or con- 
trol. . . . the electrical industry stands 
not only as an example of such free prog- 
ress but also as a teammate in the parallel 
progress of many other phases of indus- 
trial life. And through it all, no material 
contribution to such progress has been 
made by any form of governmental ac- 
tivity.” 
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As a matter of fact, the electrical in- 
dustry has done such a good job of de- 
veloping and selling, that its product has 
now become a necessity of life — “its 
progress has outstripped public under- 
standing,” King stated. As far back as 
1920 the demand was heard that the in- 
dustry be owned and operated by the 
government without profit and for the 
benefit of all the people in view of its 
acceptance as a necessity of life. “Such 
an attitude,” King said, “presupposes 
stagnation, and the possibility of no fur- 
ther invention, development, or progress. 
I wonder what conditions would be to- 
day if we had heeded such reactionary 
thinking in 1920.” 

Since 1920 service has been expanded 
to six times the number of customers 
and usage of electricity in home and in- 
dustry has gone up in greater propor- 
tions. Output of electricity has doubled 
within the last ten years with potentiali- 
ties for the future which stagger the 
imagination. Why, then, do those who 
would halt such progress have a follow- 
ing? “Because,” King stated, “through 
aggressive selling and promotion and 
through technical progress, we have 
made electricity an inexpensive necessity 
of modern life. Our own successes have 
created our greatest dangers.” 


T= same process is working in other 
industrial fields. “More and more, big 
businesses are being asked to act in the 
‘social interest’ ; and more and more, gov- 
ernment is interfering in their routine 
operation. The steel industry, for ex- 
ample, because of its bigness and its im- 
portance in our economy, and under gov- 
ernmental review of its prices and presi- 
dential coercion of wages, is drifting 
rapidly into a public utility status.” 

What can be done about the tendency 
of American industry to “sell itself out 
of American enterprise?’ King has sev- 
eral suggestions : 

1. The exponents of free enterprise 
should conduct their business practices 
with a view to stimulating rather than 
deterring the processes of free enter- 
prise. “One of the essential elements of 
a free enterprise system,” King said, “‘is 
OCT. 23, 1952 
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a free market and open competition. All 
vitality and initiative disappear under 
any form of cartel philosophy, price fix- 
ing, or the control of markets and com- 
petition by either government or group 
action, Cartel practices, the lack of a free 
market, and the efforts to eliminate com- 
petition by artificial means have plagued 
European business for years and are 
largely responsible for our American su- 
premacy. We must not seek to freeze a 
market artificially by any means—for by 
such action we are contributing to the 
downfall of free enterprise.” 

2. An intensive public relations pro- 
gram should be designed to win the pub- 
lic to business methods, progress, and 
service. “If every business would only 
tell its own story, the cumulative impact 
upon the public mind would be tre- 
mendous,” King argued. 

3. A unity of action among all be- 
lievers in the free enterprise system 
against government encroachment “in 
the other fellow’s business.” “Socialism 
is an insidious thing that spreads like a 
cancer through an economic system. Like 
a cancer, it must be stopped in its early 
stages or its growth gets out of hand and 
the patient will die.” 

4. Businessmen should preach the 
philosophy of opportunity rather than 
security. “Freedom and security are in- 
compatible,” King declared. “Freedom 
and opportunity are inseparable. History 
clearly demonstrates that when individ- 
uals attain security, comfort, and plenty, 
and when they no longer have the urge or 
desire to risk and climb, they wither and 
fall into decadence. Then the strong men 
rise up, assume control of the lives and 
welfare of the rest of the people, and all 
vestiges of freedom disappear, leaving 
the common man in slavery and oppres- 
sion. 


ING denounced what he called “a slot 
machine” philosophy of economics 

and politics. “The soul of American free- 
dom,” he said, “has been sinking to its 
destruction under the false philosophy of 
‘something for nothing.’ We have been 


willing to sell our birthright of freedom 
for a mess of pottage. We seem to be 
unwilling to face a period of hardship 
with fortitude and hope in such a man- 
ner as to retain our economic and per- 
sonal freedoms.” He continued: 


Every phase of American life can 
stand indicted in this matter—individ- 
uals, businessmen, farmers, cities and 
towns, and state governments. When 
difficulties have arisen, all these groups 
have appealed to a centralized Federal 
government for help—there has been 
little thought of how much we could 
do for ourselves. As businessmen, in- 
dividuals, special groups, and local 
governments, we have looked for se- 
curity to a paternalistic government, 
and have neglected or forgotten to de- 
velop a continuing atmosphere of op- 
portunity and risk. Such is the example 
we have been giving to our young peo- 
ple. Is it any wonder that they seem 
to seek security first, rather than op- 
portunity ? Those young people repre- 
sent the future of our country. It is 
up to us to change our example to 
them, and set them straight regarding 
the essential elements of a free society. 


iy concluding his remarks, King sug- 
gested that perhaps the same talent 
and energy demonstrated by “salesmen” 
in creating desires for products should 
now be directed toward creating in peo- 
ple a desire to retain the American free 
enterprise system. “We have demon- 
strated such amazing ability to sell ma- 
terial things; why don’t we try in an 
organized way to ‘sell’ the most precious 
thing we possess? Our right to choose, 
our right to rise to any station in life, and 
our right to develop our God-given tal- 
ents to the extent of our ability, are 
products of our free enterprise system 
functioning under a governmental tradi- 
tion that encourages such freedom rather 
than oppresses it. The protection of such 
a birthright is worthy of our greatest 
thought and talents. . .” 
—F.M. 
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The March of 
Events 


In General 


Natural Gas Output Tripled 


ees production of natural gas 
in the United States almost tripled 
between 1936 and 1950, according to a 
summary of natural gas statistics for this 
period published by the Bureau of Mines 
on October Ist. 

This is the first summary of U. S. nat- 
ural gas statistics published by the bu- 
reau since 1937, although such statistics 
are issued regularly on an annual basis. 
During this period, 1936-50, natural gas 
production increased from slightly over 
two trillion cubic feet to more than six 
trillion cubic feet. The bureau attributed 
“much of this rapid expansion to the in- 
creasing use of long-distance transmis- 
sion lines.” 

“Texas was by far the greatest pro- 
ducer of natural gas in 1950,” it said, 
“with a total marketed production of 
more than three trillion cubic feet. Next 
in line, producing nearly 832 billion cubic 
feet was Louisiana, followed by Califor- 
nia and Oklahoma, with totals of more 


than 558 billion and 482 billion cubic 
feet, respectively. 


Order Drawn on Power Cut 


LECTRIC utilities in the Pacific North- 
west have been informed of emer- 
gency procedures for curtailing use of 
power this fall if there is a serious water 
shortage. 

The Defense Electric Power Adminis- 
tration said curtailments of firm loads of 
power will be made so far as possible 
only after all interruptible industry loads 
have been cut. 

Domestic users, it was said, probably 
would not be affected by any curtailment. 
Defense and other industries with con- 
tracts for firm power would be affected 
last in the industrial field. 

Administrator Fairman said that a 
rough draft of a proposed limitation or- 
der had been sent the utilities. The pro- 
posed order is patterned generally after 
one issued last year—under which the 
authorized restrictions were never im- 


posed. 


+ 
Florida 


Not Required to Pay Interest 


oe private utility companies will 
not be required to pay interest on cus- 
tomers’ deposits, according to a ruling 


by the state railroad and utilities com- 
mission, The ruling left the matter to the 
discretion of the companies, some of 
which do and some of which do not pay 
such interest. 


Illinois 


CTA Purchases Bus Rival 


HE Chicago Transit Authority on 
October Ist took over the Chicago 
Motor Coach Company—a transfer re- 
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sulting in a substantial increase in fares 
for 300,000 daily riders of the motor 
coaches. With the change-over, the coach 
fare of 15 cents was boosted automatical- 
ly to the level of fares charged by the 
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CTA for its other surface line operations. 
These are 20 cents for the cash rider and 
17 cents for users of tokens purchased in 
lots of five. 

Mayor Kennelly seeking to delay ac- 
tion on the purchase assailed it on the 
ground that the proposed price of $16,- 
500,000 for the properties was too high. 
He asked the CTA board to “review the 


transaction” and to issue a formal state- 
ment as to why the board believed the 
“benefits outweigh any apparent disad- 
vantage in price.”” CTA Chairman Ralph 
Budd consulted with other board mem- 
bers and announced that the purchase 
would not be delayed and the mayor was 
being informed in detail of why board 
members felt that the price was justified. 


Indiana 


Attacks Phone Project 
Financing 


HE Federal government’s easy terms 

for financing a $6,800,000 rural tele- 
phone project in west-central Indiana 
were attacked as “fantastic” recently as 
the Hoosier Telephone Co-operative, 
Inc., attempted to win quick state ap- 
proval of the plan. 

Declaring that the newly organized co- 
operative lacks any money of its own to 
invest in the project, attorney for the in- 
tervening United Telephone Company, 
Inc., Warsaw, demanded that the state 
public service commission throw out the 


co-operative’s petition for authority to 
purchase, rehabilitate, and expand 13 
small telephone companies. 

During testimony it was brought out 
that the co-operative plans to borrow 
$6,618,000 from the Rural Electrification 
Administration at 2 per cent interest pay- 
able over thirty-five years. But $286,000 
in so-called equity capital upon which the 
REA loan is to be made, it was testified, 
also would have to be borrowed, most of 
it from various Rural Electrification 
Membership corporations in Indiana. 
This latter money would be repaid at 4 
per cent interest. 


Kentucky 


Loan by Co-op to Another 
Questioned 


<7" is very doubtful” that the Salt 
River Rural Electric Co-operative 
Corporation can legally lend money to 
the East Kentucky Rural Co-operative 
Corporation to manufacture electricity to 
be sold wholesale to co-operatives. 

The assistant attorney general ex- 
pressed this opinion recently in reply to 
a query from a Bardstown attorney, But 


he suggested a court test to get a defi- 
nite ruling. He also said he had examined 
the charter of the Salt River Co-opera- 
tive. 

“In the absence of a provision” in 
that charter expressly authorizing it 
to lend money or engage in the banking 
business, he said he had reached the con- 
clusion that “it is very doubtful” that this 
corporation can lend money to any in- 
dividual, partnership, associatian, or 
corporation. 


Massachusetts 


Landowners Organize 

HE Pipeline Landowners Protective 
Association was organized recently 

by a group of landowners from Andover, 
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Coventry, and surrounding towns. The 
members own land through which natural 
gas pipelines are being built. 

James H. Henry of Andover was 
elected president, Thomas G, Wells, 
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South Coventry, vice president ; and Ed- 
gar W. Dynes, South Coventry, treas- 


urer. 








Rate Reduction Announced 


, Consumers Power Company 
early this month announced a rate 
reduction for electrical service in a 15- 
county area of northern Michigan. 

B. D. Hilty, division manager, said the 
reduction would average about 6 per cent 
and would apply in a territory formerly 










Increased Water Rates 
Considered 


A increase in city water rates, de- 
signed to put the water department 
of Minneapolis on a pay-as-you-go basis 
for capital improvements and thereby 
eliminate bond interest payments aver- 
aging $176,250 a year, was under con- 
sideration by city authorities recently. 
If the proposal materializes, it will 















Sees No Shortage of Power 


; Federal government has no more 
place in the power business than it 
would have in the grocery or medical 
business, President J. E. Corette of the 
Montana Power Company said recently. 

That was his answer to President Tru- 
man’s charge at Hungry Horse dam 
that Montana Power had opposed the 
huge project in northwestern Montana. 
_ “But, wherever a Federal project ex- 
ists, such as Hungry Horse,” Corette 
went on, “we will co-operate in every 
way possible to get the power to the peo- 
ple at the lowest possible cost.” 
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The association, formed to “protect 


the rights of landowners,” hopes to ex- 
tend its operations throughout the state. 


serviced by the Michigan Public Service 
Company. Consumers took over the area 
in 1950. 

The reduction added to two others 
granted in 1950 and 1951 will average 
about 18 per cent and result in a saving 
of $1.59 a month for the average cus- 
tomer, Hilty said. 





mean a 20 per cent boost as of January 
1, 1953, increasing costs to all users to 
18 cents per 100 cubic feet or 24 cents per 
thousand gallons. 

The present rate is 15 cents per 100 
cubic feet or 20 cents per thousand gal- 
lons. 

Out of the aggregate increase of $965,- 
000 a year $175,000 annually would be 
assigned to a fund for purchase of new 
water meters in 1960. 





Corette said that nationally “there is 
no power shortage in areas where pri- 
vate utilities have had the responsibility 
of supplying the requirements. 

“Power shortages that have existed 
have been primarily in areas where the 
Federal government has assumed the re- 
sponsibility of supplying the power re- 
quirements, such as the Tennessee Val- 
ley Authority and the Bonneville area of 
Oregon and Washington. 

“Surplus power which couldn’t be 
used in Montana has consistently been 
sent to power-short Oregon and Wash- 
ington. We now have and expect to con- 
tinue to have a surplus of power.” 
OCT. 23, 1952 
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New Jersey 


Phone Rate Decision Appealed 


HE New Jersey Bell Telephone 
Company early this month appealed 

to the appellate division of superior court 
for reversal of the ruling of the state 
public utilities commission that denied 
the company a rate increase totaling $9,- 
In contesting the ruling made Sep- 
tember 20th, the company, which first 
asked the rate boost in April, 1950, said 
the denial had “jeopardized the com- 
pany’s ability to continue its service im- 
provement program and to finance con- 
struction of new facilities for 25,000 per- 


sons still waiting for service and 70,00 
others looking for better grades of sery- 
ice.” 

Pressing this point in its appeal, the 
company said that in expectation that the 
commission would grant the increase it 
had continued a $340,000,000 postwar 
construction program at “high gear” and 
had blueprinted $72,000,000 construction 
for the coming year. 

The company said that since it first 
asked the increase its employees had won 
two substantial raises in pay which have 
“skyrocketed our operating expenses 
and reduced our earnings lower and 
lower.” 


North Carolina 


Court Asked to Rule on Bus 
Regulation 
‘aa state supreme court was recently 
asked to decide whether the state 
utilities commission can regulate busses 
carrying industrial workers to and from 
work. The commission contends state 
law does not give it such authority, while 
five bus companies claim that it does. 
The companies appealed to the high 
state court from a ruling by Superior 
Court Judge Carr affirming a commis- 
sion order which refused to approve a 
lease agreement between the Carolina 
Coach Company and Gabriel Bus Line, 
Inc., of Iredell county. 


Carolina Coach had asked the com- 
mission to approve its lease to Gabriel 
of franchise rights to haul industrial 
workers from Landis to plants in Kan- 
napolis. 

The commission asserted it would 
be “unlawful and absurd” for it to ap- 
prove a lease for rights “to provide a 
service which anyone and everyone had 
a right to perform.” 

The bus firm held that the commission 
had “in effect divested itself of its gen- 
eral power and duties” to regulate trans- 
portation of passengers by motor vehicle. 
It asked the courts to overturn the com- 
mission order. 


Virginia 


New Phone Rates Approved 


“to state corporation commission re- 
cently approved new telephone rates 
proposed by the Chesapeake & Potomac 
Telephone Company of Virginia. 

The new rates, which increase Rich- 
mond phone bills 25 cents a month for 
resident phones and 50 cents for busi- 
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ness phones, became effective on bills 
sent out on October 10th. 

Other increases, including intrastate 
long-distance calls and other supple- 
mentary services, also went into effect on 
that day. 

The new rates are designed to give the 
company an added $2,950,000 in annual 
gross revenues. 
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Progress of Regulation 


Fair Value Rate Base Theory Reaffirmed 


MARYLAND circuit court, although 
reversing an order authorizing a 
telephone rate increase, approved the 
principle of a fair value rate base. The 
court’s objection to the order was based 
on procedure and return allowed rather 
than the standard used to determine 
value. 

The commission’s finding of present 
value could not be fairly reviewed since 
it was not apparent how it was de- 
termined. The court concluded that the 
order was based on “knowledge or in- 
formation otherwise acquired” and must 
in law be regarded as arbitrary. 

The Maryland legislature has enacted 
fair value into law, and a reasonable rate 
of return must be calculated upon that 
value. The court said that current value 
is a factor to be determined and that cur- 
rent cost (of reproduction) in determin- 
ing that factor must be considered and 
given such weight as its relation to cur- 
rent value merits. 

The commission was upheld in elimi- 
nating an allowance for cash working 
capital The company’s accrued tax 
funds supplied the need for working 
capital. The commission’s conclusion in 


this respect was deemed to be supported 
by the evidence and reasonable even 
though it had been the consistent prac- 
tice prior to this time to allow working 
capital. 

The commission’s allowance for rate 
of return was held to be too high because 
it gave no weight to tax economy. The 
company has no bonds outstanding and 
all of its stock is owned by American 
Telephone and Telegraph Company. 
Therefore, all of the company’s net in- 
come is subject to income taxes, while 
dividends to the parent company on the 
stock are largely tax exempt. The com- 
mission found the company’s capital 
structure should consist of 45 per cent 
debt and 55 per cent equity. Such a 
capital structure would result in lower 
taxes. 

The court held that the commission, in 
determining a proper rate of return, 
should have considered the dollar value 
of the tax advantage to the parent com- 
pany realized by reason of the existing 
capital structure of the operating com- 
pany. Chesapeake & Potomac Teleph. 
Co. v. Public Service Commission (Md 
Cir Ct 1952). 


Plant Straddling Municipal Boundary Line Receives 
Municipal Water Service 


, Wisconsin commission ordered 
a municipal water plant to furnish 
service to a corporation whose plant was 
situated partly within the municipality 
and partly within an abutting community. 
The municipality contended that the 
commission was without jurisdiction to 
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require service to that part of the plant 
in the abutting community unless there 
was a contract between the parties. 
The municipality had agreed to the 
corporation’s request that connections to 
the plant be installed. It must have been 
apparent to the municipality, said the 
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commission, that the corporation con- 
templated an extensive development of 
the entire tract. Acceding to the corpora- 
tion’s request by laying such connections 
was evidence bearing on the question of 
whether the municipality was actually 
holding out or had undertaken to serve 
the abutting area. 

The municipality, under easements 
and agreements, was serving several 
other companies in the abutting area but 
claimed that commission compulsion re- 
quired such service. The commission 
pointed out that the municipality was re- 
quired to serve the plant because the 
easements and agreements were volun- 


tarily entered into and constituted a 
holding out to serve the area involved in 
the proceeding. 

Because the municipality furnished 
connections to the plant in question and 
voluntarily accepted easements and 
agreements to serve other companies in 
the abutting area of the commission, it 
voluntarily assumed the obligation to 
serve the area and was obliged to serve 
that part of the plant in question that 
extended into the abutting area, not- 
withstanding the absence of any ease- 
ment or agreement. Square D Co. »v, 
City of Milwaukee, 2-U-3737, August 
14, 1952. 


e 


Current Cost Adjustment to Rate Base Disallowed 


g e Idaho commission awarded a 
rate increase to a telephone com- 
pany which had experienced sharp in- 
creases in operating costs due to in- 
creased wages and taxes since the com- 
mission last considered its rates in 1951. 
The new rate would provide the com- 
pany with a return of 7 per cent on its 
rate base. 

After noting that the company had 
presented evidence as to current cost ad- 
justment, “an adjustment to bring the 
investment in plant down to a period 
some time beyond the actual close of our 
test year, May 31, 1952,” the commission 
said: 


This commission does not believe 
this to be a proper component in a 
rate base unless all other exhibits are 
adjusted to such a period so that the 
operating results can be estimated at 
the same date as the rate base is de- 
termined. If we were to use the 
weighted average rate base, then we 
would establish a rate base as of No- 
vember, 1951, the mid-point of the 
test year used in testing the reason- 
ableness of the proposed rates, and 
any return found to be fair now, due 
to the construction program and the 
increased plant investment that has 
been placed since November, could 
not be realized. Therefore, this com- 
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mission will determine the rate base 
for this proceeding as the original cost 
net investment plus working capital as 
of May 31, 1952. 


In supporting its request for additional 
revenue, the company presented evi- 
dence as to its extensive construction 
program and the difficulties which it was 
having in obtaining financing. The com- 
pany’s 47 per cent debt ratio made the 
issuance of bonds which would further 
increase this ratio appear to be an ex- 
pensive proposition. The last bonds sold 
by the company were sold at 4 per cent 
only after lengthy negotiation. 

The issuance of stock could be accom- 
plished if the company’s earnings were 
improved “so that it is earning at least 
two times the dividends on the presently 
outstanding shares, plus the dividends 
on the shares to be issued.” If the pres- 
ent earnings ratio continued, dividends 
would be ultimately passed, and further 
financing would be impossible. 

The company was directed to prepare 
a rate schedule which would provide a 
return of 7 per cent, which, under ex- 
isting economic conditions, would en- 
able the company to maintain its credit 
and financial stability. Re Interstate 
Teleph. Co. (now General Teleph. Co. 
of the Northwest), Case No. U-1002-2 
Order No. 2163, September 25, 1952. 
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PROGRESS OF REGULATION 
Meter Water Rates Substituted for Flat Rates 


HE superior court of Pennsylvania 
"lh aa a commission order up- 
holding a new water tariff providing for 
meter service rates in lieu of flat rates. 
In recent years most of the company’s 
customers have had their water supply 
piped indoors. Consequently, it has be- 
come possible to measure the quantity of 
water used by a given consumer and to 
charge accordingly. In former years the 
customers obtained their water from out- 
door hydrants sometimes shared in 
common. This rendered metering impos- 
sible and necessitated flat rate service. 

The court noted that meter rates are 
more equitable than flat rates. Since all 
customers do not use the same amount 
of water, a uniform flat rate unfairly dis- 
tributes the cost. Metering, on the other 
hand, distributes the cost to the consumer 
in proportion to his use of the service and 
facilities of the company. 

Furthermore, flat rate service is nat- 
urally conducive to careless and extrava- 
gant use of water. During dry periods of 
the year water at the dam drops to low 
levels. Increased consumption by the 
growing number of domestic users, 
when added to the heavy demands of in- 
dustrial and municipal users, makes en- 
largement of storage capacity, at great 
cost, imperative. Metered service tends 
to reduce waste, inasmuch as wasteful 
use will be tempered by consumer self- 
interest. 

The anticipated annual return under 
the new tariff amounted to 6.5 per cent 
of depreciated original cost, 3.8 per cent 
of depreciated reproduction cost, or 4.8 


per cent of the average of those costs. 
It was pointed out that the company’s 
figures, which the commission accepted, 
did not reflect booked depreciation. The 
commission had rejected booked depre- 
ciation as being entirely inconsistent with 
depreciation on the company’s other fixed 
capital. The court said that accrued de- 
preciation, for purposes of rate making, 
must of necessity be a judgment figure. 
It believed that the commission acted 
properly, since acceptance of book rates 
would result in accrued depreciation, in 
excess of 100 per cent, plainly incon- 
sistent with actualities. 

The court also held that it was not 
necessary, as contended, that reproduc- 
tion cost be studied because the neces- 
sity of complete reproduction of the com- 
pany’s plant, as a result of physical de- 
terioration, obsolescence, or major dis- 
aster was improbable. 

The commission had refused to admit 
evidence of water rates prevailing in sev- 
eral neighboring communities. The court 
held that the commission acted properly 
since there was no evidence of similarity 
of conditions in the areas. Moreover, 
there was no evidence of improvident in- 
vestment, or any other evidence in the 
record that would justify comparison of 
rates. 

In any event, the court said, the 
evidence offered would be of slight pro- 
bative weight, even if admissible, because 
a large discrepancy was not indicated and 
the extent of the field covered was very 
limited. Orlosky v. Public Utility Com- 
mission et al. 89 A2d 903. 
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Rehearing on Rate Order Not Required by Changes in 
Taxes, Wages, and Separations 


ny New Jersey commission denied 
a telephone company’s application 
for a rehearing of a proceeding in which 
a rate of return of 6.37 per cent was per- 
mitted. The company contended that the 
rehearing was required in order that it 
be afforded an opportunity to demon- 
strate the impact on its earnings of high- 
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er Federal income taxes, the changed 
procedures of separating interstate and 
intrastate telephone revenues and ex- 
penses (the so-called Charleston plan), 
and the changes in wage levels resulting 
from a new contract between the com- 
pany and its employees. 

Information provided by the company 
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on the effect which these changes would 
have on its net income indicated that a 
5.66 per cent would be earned during 
1952. 

The commission pointed out that its 
rate orders operate prospectively and, 
consequently, are a matter of estimate. 
The fact that a return in a given period 
is more or less than the estimate does 
not indicate that the return is either ex- 
cessive or insufficient. The commission 
continued by pointing out the conse- 
quences of not allowing some degree of 
flexibility : 

Otherwise minor and temporary 
deviations in the actual rate of return 
from the estimated rate of return 
would result in applications for in- 


e 


creased rates or necessitate proceed. 
ings to lower rates following heel upon 
heel and rates would be in constant 
state of flux. Whether an actual in. 
crease over or decrease under the esti- 
mated return and rate of return is such 
as to warrant action by the board must 
rest in the board’s sound judgment 
and discretion on all of the facts before 
it. 

From all the facts presented the com- 
mission did not find that “the indicated 
return which may or may not prove to 
be the actual rate of return for the year 
1952 is not within reasonable indicia of 
the fair rate of return” for the company. 
Re New Jersey Bell Teleph. Co. Docket 
No. 5068, September 18, 1952. 


Space-heating Demand Charge Eliminated from Electric Rate 


ee Idaho commission approved a 
power company’s application for a 
rate increase subject to the company’s 
elimination from its tariff of a proposed 
space-heating demand charge. 

Before discussing the revenue needs 
of the company, the commission dis- 
posed of various motions made at the 
conclusion of the hearing. The first of 
these was by the State Federation of 
Labor, which requested that the new 
tariff be denied approval. The commis- 
sion pointed out that the federation had 
offered no evidence but had merely noted 
its appearance. Since its motion raised 
no issue apart from the main question 
under discussion, the commission ruled 
that this motion had to be denied. 

The second motion, made by counsel 
for twenty-two customers, requested the 
commission to deny a proposed increase 
in the last step of the energy charge in 
the rate from 1.5 to 1.75 cents per kilo- 
watt hour. “This motion,” the commis- 
sion said, “should be denied as it would 
benefit only larger users of domestic 
service . . . and exempt them from the 
proportionate increase in charges which 
the smaller users would pay.” 

Another motion by the same twenty- 
two customers requested the elimination 
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of the space-heating monthly demand 
charge. Since this matter was pending 
in another proceeding before the com- 
mission, the motion was granted pend- 
ing decision in the other case. The com- 
mission made this comment: 


The use of electricity for modern 
house-heating installations in this area 
is relatively new. The commission is 
advised, however, that in other areas 
in the Pacific Northwest, where elec- 
tric house heating is more prevalent 
because of generally milder climate, 
both publicly owned and private utili- 
ties supplying space-heating service, 
in lieu of a demand charge for the 
space-heating load alone, have modi- 
fied the energy blocks in the rate or 
adopted a demand charge applicable to 
space-heating customers or to all users 
having demands exceeding a specified 
load. 


One of the matters emphasized by the 
commission in its discussion of the need 
for higher rates was the increased cost of 
service. The commission observed that, 
owing to the deterioration in the pur- 
chasing power of the dollar, more dollars 
must be spent to provide the service for 
which a given item of cost is required. 





PROGRESS OF REGULATION 


These cost of living statistics were 
presented : 


... the cost of living index, based 
on publications of the U. S. Depart- 
ment of Labor, has risen from 100 in 
1940 to 191.1 in June, 1952, and is 
still rising. The Handy-Whitman con- 
struction index, dealing with elements 
of cost entering into electric light and 
power construction in this (the Pla- 
teau) area shows an increase even 
higher, from an index of 209 in 1940 
to 407 at the present time. Electric 
rates, which today have maintained 


their index levels of ten to twenty 
years ago, must eventually and in- 
evitably reflect this trend. 


The company did not request a spe- 
cific determination of an official rate base 
or a finding of a specific return but, 
nevertheless, the commission approved 
the proposed rates (without the space- 
heating demand charge) since such rates 
would not provide a return of 6 per cent 
on the company’s investment in operat- 
ing facilities. Re Idaho Power Co. Case 
Nos. U-1006-7, U-1006-8, Order No. 
2159, September 17, 1952. 
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Change in Commission Rules May Not Limit Prior 
Certificate Award 


fe Montana commission did not 
consider that a motor carrier cer- 
tificate issued in 1934 permitting the car- 
rier to operate in a certain locality and 
“in the oil fields tributary thereto” was 
limited by a 1941 rule defining the mean- 
ing of the term “tributary.” 

The carrier had considered the 1934 
certificate as conferring statewide author- 
ity and had acted accordingly. In 1938 
the carrier leased his certificate. The 
board, in approving the lease, limited the 
lessee’s operation to an area within 50 
miles of the base territory. This limita- 
tion, the commission ruled, did not limit 
the carrier’s authority but only limited 
the authority of the lessee. 

A rule of the commission passed in 
1941 defined the words “tributary there- 
to” as meaning a distance not over 50 
miles from the point designated. In 
considering the rule and its application, 
the commission said : 


There does not appear to be any- 
thing which could be questioned as 
unreasonable in the rule and it cor- 
responds in every respect to the prac- 
tices of the board since its issuance. 
However, the issuance of such a rule 
could not affect any prior existing au- 
thority and in numerous cases, where 
the rule has conflicted with prior au- 
thority, hearings have been held, all 
parties interested have been notified, 
and the board has thereafter issued a 
proper certificate based on the evi- 
dence presented at such hearing. An 
authority once issued remains in force 
until canceled for cause (§ 8-112, 
R.C.M. 1947). This certificate has 
never been canceled and whatever au- 
thority was first issued to him re- 
mains in existence, 


Re Alsup, Docket No. 3993, Order No. 
2341, July 30, 1952. 
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Allocation Methods Prescribed for Natural Gas Production 
And Transmission Company 


TS Federal Power Commission 
ordered a reduction in natural gas 
pipeline rates upon finding a return of 53 
per cent to be fair, reasonable, and ade- 
quate to assure confidence in the financial 
soundness of the company. It concluded 
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that such a return would enable the com- 
pany to maintain its credit and to attract 
capital necessary for the proper discharge 
of its public duties. This return would 
provide a return for the common stock 
equity of 8.45 per cent, after servicing the 
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company’s debt and preferred stock re- 
quirements and all income taxes. 

The company’s working capital allow- 
ance was reduced by an amount equal to 
75 per cent of the Federal income tax. 
This adjustment was made in view of 
the advance collection from customers 
of sums to cover Federal income tax 
obligations. 

In allocating costs of service between 
jurisdictional and nonjurisdictional sales, 
the commission classified all production 
costs as commodity costs, in view of the 
fact that they are intimately associated 
with the volumes of gas produced. The 
commission pointed out that all constant 
costs are not thereby translated into de- 
mand costs; that the determination of 
how much of the constant costs shall be 
apportioned between demand and com- 


modity cannot be measured by the slide 
rule or any mathematical formula. Such 
a determination, it said, necessarily rests 
solely and entirely on judgment. 

Return and income taxes, for example, 
were classified equally between demand 
and commodity. Distribution costs were 
also classified in this way. Demand costs 
were allocated among the transmission 
pipeline customers, although the com- 
pany claimed that such costs should be 
allocated among all its customers, includ- 
ing the sales made at the well mouth and 
in the field. The commission said that 
since it has classified all production costs 
as commodity costs, transmission line 
costs should be allocated to transmission 
line sales. Re Colorado Interstate Gas 
Co. Docket No, G-1115, Opinion No. 
235, August 8, 1952. 
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Co-operative Denies Service to Member Refusing Easement 
TS supreme court of New Mexico 


upheld a rural electric co-operative 
association in its refusal to serve a mem- 
ber who denied it a right-of-way ease- 
ment for a transmission line across his 
ranch. 

The denial was held to have con- 
stituted a forfeiture of membership and 
an abrogation of a contract between the 
member and the association. 

A person accepted as a member of a 
nonprofit mutual electric association on 
condition of his agreement to abide by 
all of its rules, regulations, and bylaws, 


cannot challenge the validity of the by- 
laws, according to the court. The statute 
providing for the organization of the co- 
operative, the articles of incorporation, 
bylaws, application for membership and 
membership certificate constitute a con- 
tract between the individual and the 
co-operative. 

In so ruling, the court reversed a lower 
court decision enjoining the association 
from depriving the member of service 
and compelling its restoration. King v. 
Farmers Electric Co-operative, 246 P2d 
1041. 


2 


Commission Refuses to Authorize Competitive Service by 
Interstate Motor Carrier 


_—— by the Capital Transit Com- 
pany against an interstate motor 
carrier’s petition for the designation of 
routes between the interstate carrier’s 
existing terminal in the District of Co- 
lumbia and a proposed on-street terminal 
at another point within the District was 
allowed by the District commission. 
The applicant’s contention was sum- 
marized by the commission in this way: 


... the position of the applicant was 


that it has unrestricted authority from 
the Interstate Commerce Commission 
to serve all points and places in the 
District of Columbia, subject to the 
designation of the particular streets 
and highways within the District of 
Columbia by the public utilities com- 
mission of the District of Columbia. 
Upon this basis, applicant did not be- 
lieve the issue of convenience and 
necessity was here before this com- 
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mission, and that § 4 of the Merger 
Act (§ 44-201 D.C. Code 1940 Ed.) 
was not applicable to this proceeding. 
No testimony was offered by applicant 
to demonstrate the convenience or 
necessity for the proposed operation. 


The applicant stated that no intra- 
District passengers would be carried. 

Capital Transit pointed out that the 
proposed route coincided with all but a 
small portion of the route of one of its 
busses and that its potential annual loss, 
if the new service were approved, was 
$68,500. Capital proposed an alterna- 
tive provision that the commission limit 
the company’s transportation of pas- 
sengers between the District and certain 
points in the state of Maryland. 


PROGRESS OF REGULATION 


The commission first pointed out that 
it had no authority to impose any condi- 
tions on the interstate service of the 
carrier. 

The main point in question was 
whether the proposed service was com- 
petitive with that of the protesting car- 
rier. The commission found that it was 
and commented that “separate bus lines 
do not have to operate over identical 
routes to render competitive service.” 

Since the interstate carrier offered no 
evidence on the question of convenience 
and necessity, the commission indicated 
that it had no alternative but to withhold 
approval of a competitive service. Re 
Oriole Motor Coach Lines, Inc. PUC 
No. 3331, Formal Case No. 416, Sep- 
tember 4, 1952. 


3 


Other Important Rulings 


bm Wisconsin commission held, in 
a telephone rate proceeding, that 
since consideration is given to the level 
of the investment in property and plant 
for which the proceeds of newly issued 
securities would be used in part, it is rea- 
sonable that consideration be given to 
part of the additional securities in de- 
termining a reasonable rate of return. 
Re North-West Teleph. Co. 2-U-3832, 
September 8, 1952. 


A Federal district court held a motor 
carrier guilty of violating the Interstate 
Commerce Act by transporting petroleum 
products without a required certificate 
where the carrier leased equipment to 
another carrier having the requisite cer- 
tificate ; where charges were billed by the 
lessor in the name of the lessee and col- 
lected, endorsed, and retained by the 
lessor ; where employees of the lessor op- 
erated the equipment ; and where wages, 
payroll deductions, drivers’ logs, taxes, 
bookkeeping, and collections were con- 
trolled and paid by the lessor. United 
States v. Canada, 105 F Supp 126. 


The Massachusetts Department of 
Public Utilities held that its jurisdiction 
over rates and charges fixed by a steam- 
ship authority is limited to disapproving 
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the same and that it can neither suspend 
the taking effect of the rates so fixed nor 
prescribe other rates, as it is empowered 
to do with common carriers in general, 
nor regulate the service provided the 
steamship authority. Re New Bedford, 
DPU 9591, July 30, 1952. 


The Colorado commission, in the 
course of fixing motor carrier rates, held 
that an individual owner should not de- 
duct from his operation and maintenance 
expense a salary or personal drawing ac- 
count. Re Motor Truck Common Car- 
riers’ Asso, Case No. 1585, Decision No. 
38951, July 28, 1952. 


The Colorado commission held that 
the actual authority of a private carrier 
permit can be determined only in the 
light of the language of the permit, the 
original purpose of the application, and 
the practical construction placed upon 
the language by those operating under it. 
Overland Motor Express v. Seiwald, 
Case No. 5039, Decision No, 39142, July 
29, 1952. 


The South Dakota commission denied 
a railroad express company a 6-cent in- 
crease per shipment, notwithstanding 
the fact that the company had been 
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awarded such an increase on its inter- 
state traffic, where the record presented 
by the company in support of the in- 
crease was insufficient to warrant a 6- 
cent increase per shipment and where the 
company did not prove such a substan- 
tial loss as to entitle it to the relief 
sought. Re Railway Express Agency, 
F-2354, August 1, 1952. 


A telephone company which would 
earn a return of approximately 2.28 per 
cent on its rate base if its present rate 
structure were continued, was authorized 
by the Wisconsin commission to increase 
its rates so that a 6.5 per cent return 
would be earned. Re Milton Junction 
Teleph. Co. 2-U-3830, August 20, 1952. 


The Missouri commission, upon ap- 
plication for authority to discontinue cer- 
tain passenger trains, held that an actual 
count of the number of individuals using 
the service offered is strongly persuasive 
as to the need of such service. Re Chi- 
cago, G. W. R. Co. Case No. 12,208, 
May 6, 1952. 


The California commission held that 
it is not bound to follow the so-called 
benefits theory, in allocating the cost of 
separating grades, because the commis- 
sion’s authority to allocate such costs 
stems primarily from the Public Utilities 
Code and is an exercise of the police 
power. Re Glendale, Decision No. 47420, 
Application No, 32385, Case No, 5327, 
June 30, 1952. 


The Pennsylvania Superior Court held 
that the test of whether the commission 
should grant an application for a motor 
carrier certificate is not whether existing 
service is satisfactory and adequate, but 
whether there is a public need for the 
service proposed to be rendered. Follmer 
Trucking Co. et al. v. Public Utility 
Commission et al. 90 A2d 294. 


The Maine Supreme Judicial Court 
held that a driver-employee of a motor 
vehicle in interstate commerce was not 
guilty of operating within the state with- 
out a permit where the owner leased such 
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truck to an interstate motor carrier com. 
pany holding such permit and such com. 
pany was considered the interstate car. 
rier, because the lessor furnished driver 
and truck and carried the lessee’s name, 
insurance was in both lessee’s and lessor’; 
name, and freight was moved on the 
lessee’s bill of lading. State v. Torrey, 
90 A2d 456. 


The South Dakota Supreme Court 
held that parties objecting to a commis. 
sion order authorizing the partial dis. 
continuance or abandonment of motor 
carrier service under an amended motor 
carrier permit have the burden of prov- 
ing that the commission acted unreason- 
ably or arbitrarily, and the absence of 
record testimony supporting the commis- 
sion action does not meet such burden. 
Re Svoboda, 54 NW2d 325. 


The Florida Supreme Court held that 
a local freight tariff giving rates per hun- 
dredweight for the transportation of 
pulpwood between stations on the issu- 
ing railroad for various distances up to 
50 miles was not applicable to intrastate 
transportation of pulpwood from stations 
on the issuing railroad more than 50 
miles to the shipper’s paper mill on con- 
necting railroad for which both shipper 
and delivering railroad, as payee of 
freight charges, had accepted cubic foot- 
age rather than weight as the method of 
measurement. Container Corp. of 
America v. Seaboard Air Line R. Co. 
et al. 59 S2d 737. 


A Federal district court held that the 
Ohio statute requiring interstate motor 
carriers, weighing 3 tons or more, to be 
equipped with metal protectors or flex- 
ible flaps on rear wheels to prevent such 
wheels from throwing dirt, water, or 
other material on windshields of follow- 
ing vehicles was a valid exercise of the 
state police power and did not conflict 
with or overlap any act of the United 
States Congress or any regulation of the 
Interstate Commerce Commission. Tom’s 
Exp. Inc. v. Division of State Highway 
Patrol (US Dist Ct Ohio 1952) 105 F 
Supp 916. 
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Appendix 


Important addresses on legal, economic, financial, 
and other problems, delivered before the Public 







 lessor's Utility Law Section of the American Bar Association 
Torrey at San Francisco, September 15, 16, 1952. 
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ope Introduction 

mmis- URING the last year, the significant 

urden developments in the gas and elec- 
tric fields of public utility law have been 
in the categories of jurisdiction of state 

1 that and Federal regulatory commissions and 

Sy of rate making by regulatory bodies. 

n o 

ys 1. Jurisdiction 

ng A FAR-REACHING decision, which is 

tions considered of national importance, 

1 50 was rendered by the Federal Power 

con- Commission in the case of the Phillips 

pper Petroleum Company.! The Federal Pow- 

of er Commission majority decided that it 

oot. had no jurisdiction over the facilities of 

d of production and gathering, or the field 

of prices for natural gas sold by the Phil- 
Co. lips Petroleum Company to various in- 





terstate natural gas pipeline companies. 
It was held that the sales of gas at the 
processing plants were incidents of pro- 
duction and gathering and that FPC 
rate regulation would interfere with 
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be 

x. state regulation of conservation. 

ch The United States Supreme Court de- 
or cided this year, in the Pennsylvania 
W- Water & Power Company Case,’ that 
he where there was a commingling of elec- 
ct tric energy generated in Pennsylvania 
d with energy generated in Maryland 
e through an integrated power pool, that 
s 

y *General counsel, Southern Counties Gas 
- Company of California. 
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Recent Developments in the Gas and Electric Fields 
Of Public Utility Law 


By MILFORD SPRINGER* 





the Federal Power Commission had 
jurisdiction over all of the wholesale 
sales of the Pennsylvania Water & Pow- 
er Company, even though the company 
contended that only 17 per cent of its 
total sales were made in interstate com- 
merce, 


‘to ninth circuit court of appeals 
ruled that the Arizona Edison Com- 
pany, distributing interstate electric en- 
ergy at retail only to consumers in one 
state from facilities located in the same 
state, was a public utility subject to the 
Federal Power Commission’s jurisdic- 
tion. The company received energy from 
outside of the state and transmitted it 
over its lines for several miles to points 
where the energy was reduced in voltage 
and distributed to customers. This was 
an application to the electric industry of 
the rule of the United States Supreme 
Court in the East Ohio Gas Case,‘ in 
which it was held that a gas company 
operating entirely within the boundaries 
of a state and selling at retail only was 
still subject to Federal Power Commis- 
sion jurisdiction because interstate gas 
was received into its high-pressure 
transmission lines inside the state of dis- 
tribution and was transported many 
miles before the pressure was reduced 
for local distribution. 

A significant development during the 
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last year was a proposed amendment to 
the Natural Gas Act to exempt com- 
panies like the East Ohio Gas Company 
from Federal regulation, because dupli- 
cate Federal and state regulation of cer- 
tification of facilities, accounting, and de- 
preciation practices served no useful 
purpose. The proposed amendment by 
Senator O’Conor to the Natural Gas 
Act (S 1084) was reported favorably 
by the Senate Committee on Interstate 
and Foreign Commerce in April, 1952, 
but insufficient time has been available 
to enact this legislation. Since this pro- 
posed amendment is approved by the 
Federal Power Commission and the Na- 
tional Association of Railroad and Utili- 
ties Commissioners, and is beneficial to 
the natural gas companies involved, it 
should become law within a reasonable 
period of time, even though it will re- 
quire reintroduction of the proposed 
legislation in the next Congress. The 
Senate committee report stated: “The 
bill will result in the elimination of cost- 
ly, wasteful, and duplicative regulation 
with ultimate savings to the consumers.” 


2. Utility Rate Making 


HERE appears to be a trend by rate- 
making agencies to adopt a test 
period for fixing rates for the future, 
which is the latest twelve months’ re- 
corded experience adjusted for known 
changes. The Federal Power Commis- 
sion and certain state commissions are 
proponents of this test year and refuse 
to adjust rates on the basis of forecasts 
of future operations, which they consider 
uncertain. Of course, the advocates of 
the forecast method have convincing ar- 
guments that the adjusted past experi- 
ence method omits many costs which are 
predictable and which the utility actually 
experiences with the passage of time. 
Prior to the Hope Natural Gas deci- 
sion by the United States Supreme Court 
in 1944,5 the emphasis in rate making had 
been on the rate base. There has been a 
gradual change of emphasis to the rate 
of return component in rate making, and 
during the last year this has become espe- 
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cially manifest. The Washington Gas 
Light Case by the District of Columbia 
commission this year, which allowed a 
6} per cent rate of return on the depre- 
ciated original cost rate base, is a good 
example, containing extensive evidence 
by five witnesses on the subject of rate 
of return.® 


HE natural gas industry of the nation 

was startled this year by the Fed- 
eral Power Commission’s decision, lim- 
iting the Northern Natural Gas Com- 
pany to a 54 per cent rate of return on 
a depreciated original cost rate base. Up 
to this year, the Federal Power Com- 
mission had fixed the rate of return by 
categories—for illustration, in the early 
1940’s the Federal Power Commission 
allowed a 64 per cent rate of return for 
natural gas companies and a 6 per cent 
rate of return for electric companies, 
with the explanation that the investors 
considered the natural gas companies to 
involve greater risks. This year, for the 
first time, the Federal Power Commis- 
sion is individualizing the rate of return 
by companies. 

The Northern Natural Gas Company 
decision (Opinion No, 228) of June 11, 
1952, used a test group of natural gas 
companies to determine the amount of 
earnings to be allowed on the common 
stock equity. Based on an average earn- 
ings-market price ratio of 8.1 per cent 
for the stocks of the test companies, the 
FPC granted an 8.75 per cent rate of 
earnings on the total common stock 
equity of Northern Natural. The com- 
posite cost of debt and equity capital was 
found to be 5.5 per cent, which was the 
measure of the allowed over-all rate of 
return. On July 29, 1952, the Federal 
Power Commission issued a rate deci- 
sion concerning the Mississippi River 
Fuel Corporation (Opinion No. 234) and 
found that a 6 per cent rate of return on 
a depreciated original cost base was fair. 
It used the same test companies with an 
earnings-price ratio of 8.1 per cent, but 
granted Mississippi River Fuel a 9 per 
cent return on its total common stock 


6 (1952) PUC No. 3517. 

































































equity. Mississippi’s own earnings-price 
ratio was 9.2 per cent. The commission 
noted that there was some risk in the 
Mississippi River Fuel Case, which 
could be considered unusual, because 60 
per cent of its sales were industrial sales. 
The composite cost of debt and equity 
capital was determined to be 6.02 per 
cent. The historical cost to Northern 
Natural of debt capital was about one per 
cent lower than Mississippi River Fuel’s 


cost. 


ERTAIN financial experts say that the 
Federal Power Commission, in ap- 
plying earnings-price ratios to a depre- 
ciated original cost rate base, is using an 
inconsistent measure of the compensa- 
tion to which the common stock equity 
investment is entitled. The earnings- 
market price ratio is the measure of the 
reproduction cost of common stock cap- 
ital, and results in combining inherently 
unlike quantities when applied to an 
original cost rate base, These experts as- 
sert that the consistent economic test is 
the rate of earnings experienced by com- 
parable utilities on their total common 
stock equity investments, comprised of 
common stock capital paid in during the 
life of the enterprise, and earned surplus 
reinvested in the business. 

Thus, if one ascertains the rate of earn- 
ings on the common stock equity invest- 
ment in certain test companies and ap- 
plies that ratio to an investment-type 
rate base, the allowed rate of return is 
consistent with actual earnings of the 
utility industry generally. That method 
is also in harmony with the declaration 
of the United States Supreme Court in 
the Hope Natural Gas Case that “the 
return to the equity owner should be 
commensurate with returns on invest- 
ments in other enterprises having corre- 
sponding risks.”” A recent study reveals, 
from the latest available information, that 
all of the natural gas companies report- 
ing to the Federal Power Commission 
were earning 11.3 per cent return on 
their total common stock equity invest- 
ments. And all straight natural gas com- 


7 (1944) 320 US 591, 603, 51 PUR NS 193. 


APPENDIX 


583 


panies in the United States reported by 
Gas Facts were averaging 12.6 per cent 
on common stock equity. This is a high- 
er percentage than the earnings-price 
ratio measure, because the stocks in- 
volved are selling at prices considerably 
higher than their book value. The same 
financial experts state that the earnings- 
market price ratio, which is an inverse 
function of common stock prices, runs 
counter to actual earnings and eco- 
nomics, being low during prosperous 
periods and high in periods of depres- 
sion. When applied to the original cost 
rate base, the result is to put the utility 
industry out of gear with the nonregu- 
lated industries with which it must com- 
pete for the investors’ dollars. 


Sky magnitude of a slight difference 
in the allowed rate of return for 
utilities is apparent when one realizes 
that a small change in the percentage 
rate of return is equivalent to many times 
that variation in the rate base. The dif- 
ference between a 6 per cent and 8 per 
cent return is equal to a 334 per cent 
variation in the rate base. If a $300,000,- 
000 rate base is involved that percentage 
difference in return is equivalent to 
$100,000,000 of rate base. The depre- 
ciated original cost of the electric indus- 
try and the gas industry in the United 
States for the last year was roughly es- 
timated to be $24,731,000,000. If the 
rate of return for these combined indus- 
tries were increased by only one-half of 
one per cent on that assumed rate base, 
it would amount to $123,600,000 a year, 
and would do much to preserve the fi- 
nancial vitality of the gas and electric 
industries. Assuming there are 75,000,- 
000 persons who have the benefit of gas 
and electric service in the United States, 
such maintenance of financial strength 
for these utilities would cost less than 
$2 a year more per user. This would be 
a bargain to the consumers for the as- 
surance of continuity of quality service 
by the gas and electric industries. 


NFLATION has hit the growing utilities 
hardest, because it costs much more 
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today to add a new customer than pre- 
war, and replacements are many times 
costlier than the original facilities. Mil- 
lions are being spent for new plant 
which produces no new revenues, The 
result is an automatic shrinkage in the 
realized rate of return, and makes some 
rate increases obsolete before they be- 
come effective. Among the commissions 
which have made allowances for this 
recognized attrition in return are Utah, 
Colorado, and California. For example, 
in California the commission recognized 
the declining trend in the rate of return 
experienced by the gas department of the 
Pacific Gas and Electric Company.® Gas 
rates were increased last year and the 
commission tested the rates on a 6.29 per 
cent return basis as applied to a depre- 
ciated original cost rate base, because it 
was expected to decline in twelve 
months to 6 per cent, which the commis- 
sion found as the fair rate of return. 
Here is intelligent, tangible compensa- 
tion for the effects of inflation on invest- 
ment in facilities. The shrinkage factor 
was about three-tenths of one per cent 
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and you can see that if a utility had a 
$350,000,000 rate base it would produce 
the equivalent of more than a million 
dollars additional net revenue for re- 
turn. 


= the Wisconsin Electric Power Case® 
the commission rejected a utility's 
contention that the common stockholder 
should have the integrity of his invest- 
ment maintained by compensation for 
the decline in the purchasing power of 
the dollar during this period of struc- 
turalized inflation. 

There are various ways for commis- 
sions to allow utilities to earn enough to 
meet their financial requirements and to 
attract new capital economically. The 
original cost rate base can be increased 
by trending, the rate of return can be 
fluctuated in gear with the economic 
cycle, or other adjustments made, and 
farsighted commissions should under- 
take this task with the skillful assistance 
of you lawyers who sponsor evidence to 
enable the regulators to exercise in- 
formed judgment, 
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HIS discussion of developments in 

transportation law will be largely 
confined to developments in railroad 
transportation law. This is not because 
I am not aware of the importance of other 
forms of transportation. In fact, those of 
us concerned with railroad transportation 
are, at times, painfully aware of the ex- 
pansion of other transportation agencies. 
It is due to the limitations of time and 
my own limitations. 






































Railroad Rates and Charges 


HE inflationary trend continued in 
the past year requiring railroad rates 

















*Vice president and general counsel, Southern 
Pacific Company, San Francisco, California. 
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Discussion of Developments in Transportation Law 
Subsequent to July 1, 1951 


By GEORGE L. BULAND* 





to be increased in line with increased la- 
bor, material, and tax costs. The im- 
portant decision was that of the Inter- 
state Commerce Commission, April 14, 
1952, Ex Parte No. 175, Increased 
Freight Rates, 1951. The commission in 
its decision authorized a general increase 
of 15 per cent (inclusive of interim in- 
creases previously authorized), as sought 
by the carriers, upon their freight charges 
subject to certain limitations and hold- 
downs, the authority to maintain the in- 
crease to expire February 28, 1954. 
Petitions for rehearing, particularly by 
certain western state commissions, direct- 
ed against allowance of the full increase 
for western carriers, were denied Sep- 
tember 4, 1952. 



















































This decision is important because it 
marked a recognition by the Interstate 
Commerce Commission that railroads, 
in times of business activity, should be 
permitted to charge rates which, in addi- 
tion to meeting their costs and providing 
for a minimum continuance of railroad 
transportation, will provide net earnings 
adequate to attract capital for investment 
in the industry and to provide a return 
somewhat comparable to returns obtain- 
able by investors in other businesses. 


> Interstate Commerce Commis- 
sion, in general rate increase cases, 
deals only with interstate rates. Although 
the commission makes its calculations as 
to earnings to be derived by carriers upon 
the assumption that the increased rates 
will be made applicable intrastate, it is 
necessary for carriers to obtain authority 
from state commissions to increase intra- 
state rates. This procedure encounters 
obstacles in the reluctance of state com- 
missions to grant increases and, in any 
event, long delays are involved. The In- 
terstate Commerce Commission has 
authority, under § 13 of the Interstate 
Commerce Act, to order increased rates 
into effect if it finds intrastate rates dis- 
criminatory against persons or locations 
engaged in interstate commerce or dis- 
criminatory against interstate commerce. 

In King v. United States (U.S. Dis- 
trict Court, Northern District of 
Florida), 101 F Supp 941, decided June 
29, 1951, the court sustained decision of 
the Interstate Commerce Commission 
finding that the Florida Railroad and 
Public Utilities Commission had dis- 
criminated against interstate commerce 
in not making fully effective in intra- 
state commerce increases authorized by 
an earlier general rate increase case (Ex 
Parte No. 166, Increased Freight Rates, 
1947) and directing that such increases 
be allowed. 

A comparable holding sustaining the 
Interstate Commerce Commission in re- 
moving a discrimination imposed by the 
Illinois Commerce Commission in re- 
quiring continuance of commutation rates 
so low as to burden and discriminate 
against interstate commerce was ren- 
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dered by the U.S. District Court, North- 
ern District of Illinois, October 31, 1951, 
State of Illinois v. United States, 101 F 
Supp 36; affirmed February 4, 1952, 342 
US 930. 


y+ the commission was sustained 
in ordering removal of a discrimi- 
nation against interstate commerce by 
the New York Public Service Commis- 
sion in refusing authority to raise New 
Haven commutation fares to a level com- 
parable to interstate fares by the U.S. 
District Court, Northern District of New 
York, State of New York v. United 
States, 98 F Supp 855. This decision 
was affirmed per curiam by the U. S. 
Supreme Court, November 26, 1951, 342 
US 882, although with dissent by Mr. 
Justice Douglas, who did not think that 
the commission’s findings were adequate 
and in compliance with the views ex- 
pressed in North Carolina v. United 
States, 325 US 507. On the other hand, 
a U. S. District Court in Montana, by 
decision in August, 1952, enjoined en- 
forcement of an order of the Interstate 
Commerce Commission requiring that in- 
trastate rates in Montana be raised in 
order to correspond to a general rate in- 
crease authorized by the Interstate Com- 
merce Commission on the ground that 
the commission had not made adequate 
findings, that it had not found the amount 
of revenue required for intrastate traffic 
in Montana, and had not found prejudice 
against interstate commerce; that mere 
discrepancy between intrastate rates and 
interstate rates was not sufficient to sus- 
tain a § 13 order. This decision stems, of 
course, from the 1945 decision of the U.S. 
Supreme Court, North Carolina v. 
United States, 325 US 507, an opinion 
by Mr. Justice Black with four dissents. 
The majority decision in this case had 
imposed more exacting standards for 
findings sufficient to sustain a § 13 order 
than had previously been thought neces- 
sary by the commission. 


HATEVER the area of dispute as to 
the rate of return which carriers 
should be allowed to earn, there can be 
no doubt that in an inflationary cycle 


585 OCT. 23, 1952 
















there must be upward adjustments in 
transportation charges and there would 
seem to be little argument as to the de- 
sirability of such adjustments being 
fairly closely related to the increased 
costs given cause therefor. This subject 
of regulatory lag will be discussed at a 
later session of this section. 
Transportation service rendered for 
the U. S. government has become in- 
creasingly important and rates for gov- 
ernment traffic present special problems. 
The types of commodities shipped, the 
quantities shipped, the occasional emer- 
gency character of shipments, and the 
vastness of government operations and 
personnel to some extent differentiate 
government shipments from commercial 
shipments. The government should, 
however, pay its fair share of transporta- 
tion costs since a concept of free enter- 
prise will not be furthered by discrimina- 
tions against private individuals in favor 
of government. There still remains pend- 
ing the so-called Government Repara- 
tions Cases, some 17 in number, which 
were consolidated for hearing before the 
Interstate Commerce Commission, in- 
volving an endeavor by the government 
to recover as much as $2 billion from the 
railroads. Briefs are in and the cases are 
awaiting an examiner’s report. In addi- 
tion to issues as to the reasonableness of 
the rates, other questions presented are 
the application of the 2-year statute of 
limitations to the government, the bind- 
ing effect of agreements on quoted rates 
under § 22 of the Interstate Commerce 
Act, and the treatment of excess profits 
taxes paid by railroads upon charges now 
alleged to be excessive. 


LARGE number of government ship- 
ments moved during World War II 

and now move under special rates, not 
published or available to the public, 
which are authorized to be granted the 
government by § 22 of the Interstate 
Commerce Act. It is believed that repara- 
tion procedure is not appropriate in the 
case of such agreed rates. The vastness 
of the amounts involved does not permit 
retroactive adjustment without seriously 
impairing the railroads’ finances, 
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especially where no statute of limitations 

is recognized. It would seem preferable 
to have the government held to special 
rates accorded it when agreed upon by 
responsible government officers. A bill to 
that effect was introduced in the last Con- 
gress, S 2355, and was favorably report- 
ed by the Senate Committee on Interstate 
and Foreign Commerce and recom- 
mended in principle by the Interstate 
Commerce Commission, 

Railroads are exempted in respect of 
their charges from price stabilization. 
Section 402(e)(v) of the Defense Pro- 
duction Act of 1950 exempted “rates 
charged by any common carrier or other 
public utility.” A question arose as to 
whether this exemption applied to 
charges made by the carrier in the course 
of its common carrier business which 
were not pursuant to published tariffs. 
It was held in United States v. Pennsyl- 
vania R. Co. (U.S. District Court, East- 
ern District of Pennsylvania, June 19, 
1952) that the exemption applied to 
charges for washroom and toilet facili- 
ties. This exemption was written into the 
act by amendment of June 30, 1952. 
There are other customary nontariff 
charges which are not covered by the 
specific exemption, and question may re- 
main in regard to them as, for instance, 
charges for baggage storage, etc. 


RATHER puzzling question was de- 
termined in Armour & Co. v. 
Louisiana Southern R. Co. (U.S, Circuit 
Court of Appeals, Fifth Circuit, August 
4, 1951), 190 F2d 925, certiorari denied 
342 US 913. The Interstate Commerce 
Commission is given power in case of 
emergency to make orders affecting car 
service, including increasing demurrage 
charges, by § 1(15), Interstate Com- 
merce Act. Such an order was made by 
the commission but the railroad company 
did not publish immediately the increased 
demurrage charges in its tariffs. The is- 
sue was whether the increased demur- 
rage charges applied by reason of the 
commission’s service order prior to pub- 
lishing of the charges. It was held that 
the commission’s order was self-execut- 
ing and the increased charges applicable. 
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Railroad Transportation Service 


NDER § 1(18) of the Interstate Com- 

merce Act, the Interstate Com- 
merce Commission is given authority 
over the abandonment of railroad lines, 
or the operation thereof, of a carrier en- 
gaged in interstate commerce. How- 
ever, this authority does not extend to 
reductions in, or discontinuance of, pas- 
senger service on railroad lines. Such 
authorities as may have been vested by 
the states in their regulatory bodies con- 
tinue in effect. 

The great bulk of intercity passenger 
travel is by private automobile. Passen- 
ger busses take a share and laterally there 
has been a great expansion in air carriage 
of passengers. Railroad passenger serv- 
ice is waning, although it is still the 
largest individual factor in common car- 
rier passenger service as measured by 
passenger miles. Short passenger railroad 
runs are used very little by the public 
and railroads have sought to divest 
themselves of this type of operation or 
reduce service thereon. 

State regulatory bodies, however, 
have been reluctant to allow discontinu- 
ance or lessening of such operations and, 
in some instances, have contended that 
improved equipment and facilities will 
allow railroads to compete and, in any 
event, the losses suffered must be en- 
dured. There have been many recent de- 
cisions sustaining the right of rail car- 
riers to discontinue unprofitable passen- 
ger service where there is no real public 
need for continuation of such service. 


oo July 1, 1951, there have been ad- 
ditional cases. In Chicago, M., St. P. 
& P. R. Co, v. Michigan Public Service 
Commission, 332 Mich 291, 50 NW2d 
884, decided January 8, 1952, the Michi- 
gan Supreme Court sustained the decree 
of the circuit court setting aside order of 
the Michigan commission requiring a 
railroad to continue and improve certain 
interstate and intrastate railroad service 
on the ground that the order was unrea- 
sonable, arbitrary, and confiscatory. In 
Illinois C. R. Co. v. Illinois Commerce 
Commission (1951) 410 Ill 77, 101 
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NE 2d 588, the Illinois Supreme Court 
affirmed a circuit court decree setting 
aside an order of the Illinois commission 
refusing authority to discontinue un- 
profitable passenger service which was 
lightly patronized. There is a case pend- 
ing in the California Supreme Court in- 
volving an order of the California Public 
Utilities Commission refusing authority 
for discontinuance of mid-day trains be- 
tween Oakland Pier and Sacramento and 
requiring purchase and use of a new 
type of self-propelled cars. 


Power of Commission to Compel 
Establishment of Through Routes 
And Joint Rates 


| goo (3) and (4) of § 15 are 
controversial portions of the Inter- 
state Commerce Act. 

Paragraph (3) gives the commission 
power to compel carriers to join in 
through routes and joint rates. 

Paragraph (4) contains limitations, 
one concerning short hauling a partici- 
pating carrier but with qualifications 
upon this limitation, and also other limi- 
tations. { 

Two decisions of the U. S. Supreme 
Court, decided June 2, 1952, dealt with 
these paragraphs, Thompson v. United 
States, 343 US 549, and United States v. 
Great Northern R. Co. 343 US 562. 

Without attempting to state these 
cases, or all that was involved in them, 
we can draw off this generalization. 

The limitations of Paragraph (4) 
upon the power of the commission under 
Paragraph (3) of § (15), apply only to 
through routes, as distinguished from 
joint rates for existing through routes ; 
a new through route is not involved 
where traffic has been moving over such 
route but pursuant to a combination of 
local rates and not to through rates; a 
new through route is involved where 
there had previously been a physical con- 
nection but where no traffic in substan- 
tial volume had moved. 


Liability of Carriers in Carriage of Goods 
NDER § 20(11) of the Interstate 
Commerce Act, embodying the 
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Carmack and Cummins amendments, a 
carrier and shipper may contract that 
claims must be filed within nine months. 
The Uniform Bill of Lading provides 
that claims in writing must be filed with- 
in the nine months’ period. The general 
assumption that this provision was valid, 
and must be enforced by carriers to pre- 
vent discrimination, was seriously dis- 
turbed by the decision of the court of ap- 
peals of the seventh circuit in Hopper 
Paper Co. v. Baltimore & O. R. Co., 178 
F2d 179, certiorari denied, 339 US 943, 
decided December 12, 1949. In that case a 
claim in writing was not presented 
within nine months but the court held 
that, nevertheless, the shipper could re- 
cover the value of a carload shipment of 
paper destroyed in a wreck on the lines 
of the defendant carrier, where the car- 
rier knew about the loss and, in fact, had 
notified all interested parties thereof. 

Decisions within the past year, report- 
ed and unreported, have pretty well 
demonstrated that the Hopper Case was 
not a landmark in the law but merely a 
judicial aberration. Reported decisions 
declining to follow this case or confining 
it to its particular facts are Insurance 
Co. of North America v. Newtowne Man- 
ufacturing Co. court of appeals, first 
circuit, 187 F2d 675, decided March 
15, 1951; Wood & Selick v. Wabash 
R. Co. (supreme court, app. term), 104 
NYS 2d 488, decided March 29, 1951; 
Delphi Frosted Foods Corp. v. Illinois 
C. R. Co., court of appeals, sixth circuit, 
188 F2d 343, decided April 10, 1951; 
Public Service Electric & Gas Co. 
v. Reading Co. NJ, 85 Atl2d 548, de- 
cided December 24, 1951; Northern Pa- 
cific R. Co. v. Mackie, court of appeals, 
ninth circuit, 195 F2d 641, decided April 
2, 1952. 


N Reider v. Thompson, 339 US 113, 
decided March 13, 1950, the U. S. 
Supreme Court, reversing the court of 
appeals for the fifth circuit, held that the 
Carmack Amendment (§ 20(11), Inter- 
state Commerce Act), making the initial 
carrier liable to the holder of the bill of 
lading for loss and damage to goods, ap- 
plied in the case of a shipment from a 
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nonadjacent foreign country to the 
United States so that the first carrier in 
the United States was liable for any dam- 
age to the goods during the domestic por- 
tion of the transportation, at least where 
the first domestic carrier issued a new 
bill of lading. This decision upset the 
view generally entertained that the Car- 
mack Amendment did not apply to ship- 
ments from nonadjacent foreign coun- 
tries into the United States. Hauck 1, 
Gulf C. & S.F, Railway (Tex Civ App), 
246 SW2d 913, decided February 8, 
1952, held that it was still true 
that the Carmack Amendment did 
not apply to a shipment from a nonadja- 
cent foreign country, the Philippine 
Islands, to the United States, and that 
the Reider Case is to be explained on the 
ground that in that case a new bill of 
lading was issued by the first domestic 
rail carrier entirely independent of the 
through bill of lading. It is probable that 
the distinction was well taken and the 
Reider Case is to be so confined. 


PERPLEXING question presented to 

the managements of railroad and 
motor carriers with some frequency is 
what measures should be taken to serve 
industry plants at which there are strikes 
and picket lines. In Pacific Gamble 
Robinson Co, v. Minneapolis & St. L. 
R. Co. United States District Court, 
District of Minnesota, decided March 
17, 1952, 105 F Supp 794, 21 Labor 
Cases, Par 66,857, the court found that 
the carrier in question had failed to 
furnish cars upon request to the plaintiff 
because of disinclination to order its 
employees to cross a picket line set up by 
striking plaintiff’s employees, notwith- 
standing the absence of any threats of 
violence by the strikers and although the 
railroad did not seek police protection 
nor injunctive relief. 

Under these circumstances, it was held 
the carrier had not exercised due dili- 
gence to perform its common carrier 
function and was liable for damages to 
the plaintiff ; that these could be award- 
ed by the district court and did not relate 
to technical or administrative matters ex- 
clusively within the jurisdiction of the 
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Interstate Commerce Commission. The 
court expressly recognized that the duty 
of a carrier to furnish railroad cars and 
switching service was not absolute and 
stated it was not necessary to determine 
how far a carrier would have to go to 
perform its duty. There are several cases 
pending against western carriers involv- 
ing the question of liability to serve 
strike-bound plants under other circum- 
stances, 


Railroad Security Issues 
oo developments affecting rail- 
road security issues took place dur- 
ing the past year. 

In May, 1944, the Interstate Com- 
merce Commission, Ex Parte No. 158, 
in Re Competitive Bidding in Sale of 
Securities, 257 ICC 129, required rail- 
road bonds as well as equipment securi- 
ties to be sold upon competitive bidding 
but authorized carriers to request ex- 
emption from the requirement if, under 
the circumstances, competitive bidding 
should not be desirable. The commission 
has granted a number of such specific ex- 
emptions but it has now indicated a 
tightening up upon exemptions. In Fi- 
nance Docket No. 17748, Atlantic Coast 
Line Railroad Company Competitive 
Bidding Exemption, decided June 18, 
1952, it authorized exemption from com- 
petitive bidding for the sale of $20,000,- 
000 of the carrier’s general mortgage 
bonds, series C, but stated it would be its 
position thereafter to deny requests for 
exemption if the carrier, before obtain- 
ing the required exemption, entered in- 
to any discussions or any negotiations 
with respect to the terms of sale with 
any prospective purchaser. In Finance 
Docket No. 17845, Southern Railway 
Company et al. Proposed Competitive 
Bidding Exemption, decided August 20, 
1952, it refused permission of the South- 
ern Railway Company and its subsid- 
iaries to sell $46,000,000 of bonds with- 
out competitive bidding. 

It likewise refused permission to the 
Illinois Central to sell $62,000,000 of 
bonds to refund present bond issues with- 
out competitive bidding in Finance 
Docket No. 17848, Illinois Central Rail- 
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road Company Competitive Bidding Ex- 
emption, decided August 18, 1952. 


‘7 recordation of equipment se- 
curities, t.e., equipment trust leases 
and agreements, mortgages, conditional 
sales, etc., relating to railroad rolling 
stock of carriers engaged in interstate 
commerce was simplified by act of Con- 
gress, approved July 16, 1952, 66 Stat 
724, adding § 20c of the Interstate Com- 
merce Act to provide for filing of such 
instruments with the Interstate Com- 
merce Commission in lieu of complying 
with the recording or filing require- 
ments of the various states. This not only 
simplifies such recording but provides 
better theoretical protection for inves- 
tors. Formerly, to protect investors of 
such securities, it was necessary theoreti- 
cally to record the security instrument in 
every state of the Union though recorda- 
tion was, in practice, confined to states 
in which a substantial accumulation of 
equipment could be anticipated. 


Legislation 

NX the last Congress, three measures 

were enacted directly affecting 
transportation. It was made clear that 
the exemption from regulation for mo- 
tor carriers carrying livestock, fish, or 
agricultural commodities, not including 
manufactured products thereof, should 
extend to horticultural products, Public 
Law 472, approved July 9, 1952. To 
regulated carriers, this amendment of 
§ 203(b) (6) of the Interstate Commerce 
Act seemed to be a step in the wrong 
direction. The amount of securities 
which may be issued by motor carriers 
without approval of the Interstate Com- 
merce Commission was increased from 
$500,000 to $1,000,000, Public Law 492, 
approved July 10, 1952. Filing of equip- 
ment trust agreements and other docu- 
ments with the Interstate Commerce 
Commission was provided by Public 
Law 556, approved July 16, 1952. 


Conclusion 


N this narration of decisions and en- 
actments for the past year, I have 
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touched little upon the subjects of great- 
est concern in the transportation indus- 
try. 

Transportation is now performed by 
airlines, by motor carriers and busses, by 
inland and coastal water carriers, and 
by railroads. Each form of transporta- 
tion has its place and contributes to the 
national economy. 

The problem is to adjust regulation, 
public aid, taxation, and other factors, 
so that these forms of transportation may 
compete fairly among themselves and 
each can make a maximum contribution 
to the public welfare. This problem will 
be dealt with in the years ahead through 
legislation and judicial decision. 

A part of the problem is to redistribute 
the promotional and regulatory activities 


of the Federal government which have 
grown up more or less like Topsy into 
a logical pattern administered by an ef- 
fective and co-ordinated agency or, pos- 
sibly, agencies. 


i’ meeting these problems there are en- 
couraging factors. Technological ad- 
vances and industrial organizations have 
increased the efficiency of all forms of 
transportation and are continuing to do 
so. The problems, therefore, concern a 
vigorous industry well worth all the at- 
tention that can be given to it. Further- 
more, the attitude of the American peo- 
ple, as we read it, favors the working 
out of the problems through private en- 
terprise and rejects government control 
as a solution. 





Developments in the Past Year—Telephone 
Rate Regulation 
By FLETCHER ROCKWOOD* 
5 po vice chairman asked me to dis- 


cuss developments in the past year 
of the law of communications. I accept- 
ed with the understanding that I would 
limit myself to the field of telephone rate 
regulation. 

My firm does some work for an asso- 
ciated company of the Bell system, but I 
do not speak here as a Bell system at- 
torney. I will refrain from discussion of 
what the Bell system believes the de- 
velopment should have been in the past 
or what it should be in the future. 

In a large measure telephone regula- 
tion in the past year has been a continua- 
tion of the process started early in the 
postwar period. Since then telephone 
companies have appeared before regula- 
tory authorities in all states, and in most 
states on several occasions, seeking in- 
creases in intrastate telephone rates. In 
this respect the postwar history of the 
telephone companies is similar to that of 
other utilities. 

I will not discuss problems common to 
all utilities, such as the need for revenue 
to enable the utilities to attract capital 


*Member, Portland, Oregon, bar. 
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for expansion of plant, the measure of a 
fair return to accomplish that purpose, 
the character of the evidence relevant to 
prove that fact, and the general effects 
of inflation on the answers to these ques- 
tions. 

Neither will I speak on problems 
peculiar to telephone rate cases which 
are of little interest to lawyers who 
have no dealings directly with telephone 
rates, 

There have, however, been two signifi- 
cant developments in the past year which, 
though not peculiar to the telephone in- 
dustry, have manifested themselves prin- 
cipally in telephone rate regulation. The 
first of these is in the matter of separa- 
tion procedures. The second has to do 
with the treatment by regulatory authori- 
ties of what has been characterized as at- 
trition. I will speak briefly on these two 
subjects. 

Separation 


(<4 2 poe eel in telephone parlance 

is the process by which plant, rev- 
enues, and expenses of a utility engaged 
in furnishing interstate and intrastate 
service are allocated between these serv- 
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ices to permit determination of the return 
which has been or will be received from 
each. 

Substantially all telephone plant is 
used in common in interstate and intra- 
state service. The instrument on the sub- 
scriber’s desk is used at one moment for 
an intrastate call, local or toll, and at the 
next for an interstate toll call. Separation 
is essential to measure the results of op- 
eration of the two categories of service, 
interstate and intrastate, since the first is 
subject to Federal regulation by the Fed- 
eral Communications Commission and 
the second to state regulation by the sev- 
eral state commissions. 

Separation is not a new problem. In 
1913 in the Minnesota Rate Cases! the 
Supreme Court recognized the necessity 
for separation in a case involving intra- 
state railroad rates. In 1930, in Smith v. 
Illinois Bell Teleph, Co.* the separation 
problem was discussed by the Supreme 
Court in a telephone rate case. In both 
cases the court required that separations 
be based on relative use of property in the 
different services. 


vEN before that second decision efforts 
had been made to devise sound 
methods to show separately the results 
from interstate and intrastate telephone 
business, and those efforts have con- 
tinued to the present day. 

It is essential that the methods applied 
by the Federal regulatory authority hav- 
ing jurisdiction over interstate rates and 
by state authorities which regulate in- 
trastate rates be uniform. If not, some 
property and some expenses will be 
ignored by both authorities and the result 
will be that the over-all return from the 
total business will be less than a fair re- 
turn, or, possibly, some property and 
some expenses will be assigned to both 
intrastate and interstate with the tend- 
ency to produce a return from total busi- 
ness higher than either regulatory author- 
ity might consider adequate. 

Shortly after the passage of the Com- 
munications Act of 1934, Bell system 


1230 US 352. 
2282 US 133, PUR1931A 1. 
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counsel asked the Federal Communica- 
tions Commission to exercise the power 
which it was believed was granted to it 
by the act® to prescribe separation pro- 
cedures which would be binding upon all 
regulatory authorities, Federal and 
state. This request was repeated in May, 
1941, in a petition by the Bell system to 
the FCC. 


| peyote this in June, 1941, a joint 
staff committee of the Federal Com- 
munications Commission and the Na- 
tional Association of Railroad and Utili- 
ties Commissioners (which I will refer 
to as the FCC and NARUC) undertook 
a study of the subject. After a year of 
research, working in co-cperation with 
engineers of the Bell system, the com- 
mittee completed the preparation of what, 
with some later amendments, has come to 
be known as the “Separations Manual.” 
This was presented to the FCC at hear- 
ing in 1942 in its Docket No. 6328, in- 
itiated for investigation of separation pro- 
cedures. No decision has been rendered 
in that docket. 

Since 1942, Bell system companies 
have applied the principles developed by 
the joint staff committee, together with 
amendments made from time to time by 
the committee, in all separation studies 
presented to state commissions in intra- 
state rate cases. 

The Bell system has gone further. It 
has adopted the Separations Manual 
methods as a part of the uniform Bell 
system contracts between the American 
Telephone and Telegraph Company and 
the associated companies for divisions of 
revenue from interstate service handled 
under joint through rates. 


Mex” of you are aware of the fact that 
in practically all states the level of 
intrastate toll rates has been and is high- 
er than the level of the uniform Bell sys- 
tem interstate toll rate schedule. Thus a 
call from A to B, a distance of 100 miles 
entirely within one state, may cost more 


8 Sections 4(i), 219(b), 213(f), and 221(c), 
Communications Act of 1934. 

4FCC Docket No. 2551, hearing November 
16, 1934, Tr. page 80. 
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than a call from A to C 110 miles across 
a state boundary, an interstate call. This 
may appear to be anomalous, but the ex- 
planation is simple. One obvious reason 
is that interstate calls are to a large ex- 
tent what our railroad friends would call 
long-haul traffic, and intrastate calls are 
predominantly short hauls. Much of the 
investment in telephone plant is in the 
very elaborate terminal equipment in cen- 
tral offices. With two terminals involved 
on each call the long-haul traffic is rela- 
tively cheaper per mile than is the short- 
haul business. The interstate rate sched- 
ule which reflects the economies of the 
predominance of the long-haul business 
is thus lower than intrastate schedules 
which do not have these advantages. 

So long as interstate rates, regulated 
by the FCC, are based on costs they will 
be lower to produce a given rate of re- 
turn than will be intrastate rates regu- 
lated by the individual states likewise 
based on costs. This consequence is 
probably inevitable under separate regu- 
lation of the two types of service so long 
as rates are based on costs. No reason- 
able method of separation based on rela- 
tive use, as required by the Supreme 
Court, can entirely eliminate that end 
result. 


HE state commissions have been dis- 
turbed by the disparity of the inter- 


state and intrastate toll rate levels. It is 
a thing which some uninformed telephone 
users find hard to understand and there 
has been constant criticism of state com- 
missions for failure to remove it. The 
telephone user may fail to appreciate that 
as long as intrastate rates, exchange and 
toll, must together produce a fair return 
on the plant devoted to intrastate service 
the consequence of a reduction of intra- 
state toll rates might well be an increase 
in exchange rates even more unpalatable 
to telephone users than the toll rate dis- 
parity, 

At the annual meeting of the NARUC 
at Charleston, South Carolina, in Octo- 
ber, 1951, a revision of the Separations 
Manual was presented. Under those 
procedures substantially more plant and 
related expenses would be attributed to 
interstate, and correspondingly less to 
intrastate, than under former methods. 

This so-called Charleston Plan was ap- 
proved on an “interim basis” by a resolu- 
tion of the NARUC and was also ap- 
proved on an “interim basis” by the 
FCC 

In intrastate rate cases since the 
Charleston meeting Bell system com- 


5 See recitals in FCC order of November 21, 
1951, Docket 9889, relating to interstate rates; 
and secretary’s certification of December 10, 
1951, stating adoption of changes on October 
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State 
Alabama 
Colorado 
Florida 
Georgia 
Indiana 


Kentucky 


Company 
Southern Bell 
Mountain States 
Southern Bell 
Southern Bell 
Indiana Bell 
Southern Bell 


Docket 
12920 
11245 

3151-TP 
195-U 


Ches. & Pot. 

New England Tel. & Tel. 
Michigan Bell 
Northwestern Bell 
Southwestern Bell 
Mountain States 
Northwestern Bell 
Mountain States 
New York Tel. 
Southern Bell 
Northwestern Bell 
Northwestern Bell 
Pacific Tel. & Tel. 


Maryland 
Massachusetts 
Michigan 
Minnesota 
Missouri 
Montana 
Nebraska 
New Mexico 
New York 
North Carolina 
North Dakota 
South Dakota 
Washington 
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3940 
18757 
328 


1/15/52 
1/24/52 
1/24/52 
4/21/52 
3/10/52 
4/28/52 
2/15/52 
1/26/52 
11/ 1/51 


15235 

E-55, Sub. 20 
4772 

F-2319 
U-8350 
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panies have applied the Charleston Plan 
and have accepted the consequences 
thereof that the revenue required to pro- 
duce a given rate of return on intrastate 
business is less than that which an appli- 
cation of procedures followed prior to the 
plan would have produced. Some nine- 
teen state commissions have applied the 
plan without reservation in rate case 
orders. (See page 592.) Some seven 
commissions have applied the plan with a 
reservation of right to re-examine the 
matter in subsequent cases.? Three com- 
missions have declined to apply the plan.® 
The orders in these three cases are be- 
ing reviewed in the state courts. 


N one can say that separations prin- 
ciples as applied to the telephone 
industry are fixed for all time to come. 
Accounting classifications first prescribed 
by the Interstate Commerce Commission 
in 1913, are still subject to evolutionary 
processes. The joint staff committee it- 
self, without departure from the principle 
that separations must be made on the 
basis of relative use, has adopted several 
changes since 1942. There may be others. 

The NARUC resolution, approving 
the plan, recited that “.. . it is essential 
that a single uniform method of separa- 
tions be used by state and Federal juris- 
dictions ... ” In the past year there has 
been real progress towards the goal of 
uniformity of method for application by 
all regulatory authorities. 

The telephone company is not the only 
utility which has a separation problem. 


Any utility operating in more than one 
state has it in some degree. We may 
hope that these advances in the telephone 
field will be helpful in the broad field of 
public utility regulation. 


Attrition 


66 ATTRITION” as I use that term with 
respect to telephone earnings is 
the phenomenon of the wearing away or 
reduction in the rate of return under a 
constant schedule of telephone rates by 
economic forces which have operated in 
the postwar period and apparently will 
continue to operate in the future. 

A given schedule of telephone rates 
may be sufficient to produce a fair rate of 
return under conditions which exist at 
the moment the rates become effective, 
but the economic forces in operation at 
that moment will result in a decline of the 
rate of return in the future. 

In some degree this problem of attri- 
tion is accentuated by the inevitable lags 
in regulatory processes. This matter of 
regulatory lag is the subject for discus- 
sion at another meeting of the section and 
I will not attempt to tie it into my re- 
marks. 

Attrition of the rate of return in the 
telephone business is the consequence of 
several factors. I will enumerate a few: 

(1) There has been a great increase in 
the cost per unit of telephone plant in- 
stalled since the war above the cost per 
unit of telephone plant installed prior to 
the war, and the upward trend of the cost 
of plant has not stopped. I will illustrate 


7 CHARLESTON PLAN APPLIED BUT WITH RESERVATION 
THAT IT WAS SUBJECT TO FURTHER STUDY 


State 
Connecticut 
Illinois 
Kansas 
Oregon 
South Carolina 
Tennessee 
Wisconsin 


Company 
New York Tel. 
Illinois Bell 
Southwestern Bell 
Pacific Tel. & Tel. 
Southern Bell 
Southern Bell 
Wisconsin Tel. 


2-U-3573 1/30/52 


® CHARLESTON PLAN REJECTED 


State 
Maine 
Nevada 
West Virginia 
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Company 
New England Tel. & Tel. 
Bell of Nevada 
Ches. & Pot. 


Date of 

Docket Order 
FG-1370 5/19/52 
117 12/14/51 

3718 5/16/52 
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the effect of this factor. Suppose a com- 
pany has in plant two telephones, with 
related equipment, installed at a prewar 
cost of $200 per telephone or a total in- 
vestment of $400. From this plant it de- 
rives net revenue of $14 per telephone, 
a total of $28, or a rate of return of 7 per 
cent. Tomorrow it installs another tele- 
phone at a postwar cost of $400 and from 
this it likewise derives net revenue of 
$14. From the three installations at a 
cost of $800 it derives $42 of net revenue 
which is equal toa rate of return of 5.25 
per cent. Thus the mere addition of the 
high-cost plant with no increase in rates 
drops the return from 7 per cent to 5.25 
per cent. 

(2) Telephone plant installed in the 
prewar period at the relatively low-cost 
levels, is constantly being replaced as 
it exhausts its life with equivalent plant 
installed at the higher postwar cost lev- 
els. Thus, even without any enlargement 
of plant, the return declines under a con- 
stant schedule of rates. The effect is sub- 
stantially the same as in the illustration 
I gave of the expanding plant. 

(3) The level of operating expenses, 
including wages, material prices, ad 
valorem taxes, income taxes, and de- 
preciation on the high-cost postwar plant, 
has been rising constantly. This factor 
obviously results in a reduction in rate 
of return produced by a given schedule of 
rates. The telephone industry is peculiar- 
ly vulnerable to the effects of this factor, 
especially as it includes wage costs. Some 
65 per cent of telephone operating ex- 
penses consist of wage payments. I am 
told that wages make up only some 25 
per cent of the operating expenses of elec- 
tric utilities. 


“? oe three factors are present in all 
utility business. I describe two ad- 
ditional factors which may be peculiar to 
the telephone business: 

(4) The revenue per telephone under 
a given schedule of rates is trending 
downward. This is not the consequence 
of any reduction in use. It is the result 
of change in the distribution of telephones 
between different types of users. Thus, 
while business installations which pro- 
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duce the largest revenue per telephone 
have increased, residence installations 
have increased more rapidly. Further- 
more, because of the inability of the com- 
panies to build plant fast enough to fill 
orders for grades of service requested 
there has been a relatively larger growth 
in 4-party and 2-party service than in 
higher-priced 1-party service. 

(5) The changes in the living habits of 
the people in this country have resulted 
in increased investment per telephone in 
the postwar period. Since the war sub- 
urban population has increased relatively 
more rapidly than in the established urban 
centers of population. More outside 
plant is required to serve a customer 
under these conditions. Coupled with the 
increased investment to serve the sub- 
urban subscriber are the corresponding 
increases in expenses, including particu- 
larly maintenance and depreciation. With 
the same revenue from the distant 
suburban subscriber as is received from 
the subscriber close to the central office, 
the return declines as the proportion of 
suburban subscribers increases. 


HESE factors which produce attrition 

were not present in the prewar years 
in anywhere near the degree in which 
they have appeared since the war. 

Prior to the war the orthodox measure 
of the needs of a utility for revenue was 
its experience in the immediate past. If 
its revenue in the preceding year or in 
the immediately preceding twelve months 
produced a return above or below that 
determined to be fair, the regulatory 
authority directed a reduction or author- 
ized an increase in an amount such that 
the revenue under the new rates, had 
they been in effect in the past test period, 
would have produced a fair return. 

That did not produce patently in- 
equitable results so long as the price lev- 
els for new plant and for operating ex- 
penses were not subject to sharp changes 
in one direction or the other. 

The general practice of regulatory 
authorities in the postwar telephone rate 
cases has been to apply that orthodox 
prewar method. But it has not worked 
under the influence of factors causing at- 
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trition; and its application by the com- 
missions has been, I believe, a principal 
reason for the frequent return of the com- 
panies to the commissions for further in- 
creases, 








COULD obtain for you patterns of re- 

turns in several states to illustrate 
this. Charted they resemble a ripsaw. 
The return declines. The commission, 
using the past test period method, 
authorizes an increase in rates to bring 
the return immediately up to the rate de- 
termined to be fair. The trend line at the 
time of the rate order is vertically up. At- 
trition immediately operates to cause a 
decline and the trend slopes down. The 
company applies for a further increase 
and a second order is made authorizing 
an increase and the process is repeated. 
The result has been that the averages of 
the rates of return in the postwar period 
have generally been below the levels 
found by the commissions to be fair. 

The prewar orthodox method has fre- 
quently been modified in commission ap- 
plication by giving weight to known fac- 
tors in existence at the time of hearing. 
Thus if a hearing is held on October Ist 
and the fact is that on the previous June 
lst a wage increase became effective, the 
commission will usually accept a showing 
of results in the past test period modified 
to reflect a full year’s effect of the wage 
increases. That does not, however, 
adequately compensate for attrition. It 
still gives weight to facts only as they 
have actually occurred in the past in 
measuring the company’s needs for the 
future. It still ignores the facts which will 
cause attrition, even though it is demon- 
strable that they will occur, merely be- 
cause they have not yet occurred. 









































I the past year there has been an indi- 
cation, at least, of a departure by regu- 
latory authorities from the old prewar 
procedures and a real application by them 









10 






State Company 
Colorado Mountain States 
Maryland Ches. & Pot. 
Minnesota Northwestern Bell 
Montana Mountain States 
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of the rule of the Supreme Court that the 
fixing of rates for the future must take 
into account the factors which will op- 
erate in the future to affect the utility’s 
net earnings.® 

Unfortunately, I believe, the effects of 
attrition have not been recognized by all 
commissions in recent cases. In orders 
in the past year several commissions still 
adhere to the prewar orthodox methods. 

The commissions which have given 
weight to attrition have done so either 
by an increase in the rate base or by the 
allowance of a higher rate of return or by 
a combination of both. 

Under orthodox procedures the rate 
base was the average of the plant in serv- 
ice during the past test period. The com- 
missions in four states, Colorado, Mary- 
land, Minnesota, and Montana, in recog- 
nition of attrition, have used the end of 
period plant rather than the average.’® 
The Kansas commission used average 
plant in a future year 1952 in an order 
of January 23, 1952.4 The Missouri com- 
mission used plant as estimated for the 
end of a future period 1952 in an order 
of January 15, 1952.1 The Georgia com- 
mission in an order dated November 1, 
1951,% and the New Mexico commis- 
sion in an order dated April 21, 1952,"* 
used average plant in the past year but 
increased by allowances variously de- 
termined to recognize attrition. Thus 


9 Missouri ex rel. Southwestern Bell Teleph. 
Co. (1923) 262 US 281, 287, PUR1923C 13; 
St. Louis & O’Fallon R. Co. v. United States 
(1929) 279 US 461, 485, PUR1929C 161; 
Dayton Power & Light Co. v. Commission 
(1934) 292 US 290, 310, 3 PUR NS 279. 

10 See below. 

11 Re Southwestern Bell Teleph. Co. Docket 
No. 35000-U. 

12 Re Southwestern Bell Teleph. Co. Case 
No. 12,100, 92 PUR NS 481. 

13 Re Southern Bell Teleph. & Teleg. Co. 
Docket No. 195-U, 91 PUR NS 97. 

14 Re Mountain States Teleph. & Teleg. Co. 
Docket No. 328. 






Docket Date of Order 
11245 5/ 6/52 
5176 3/11/52 
M-3090 2/ 1/52 
3940 1/24/52 
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eight states have recognized attrition by 
increases in the rate base. 


Ix states, Colorado, Florida, Kansas, 
Minnesota, Missouri, and South 
Carolina have allowed a rate of return 
higher than would have been allowed 
were not attrition a factor. 

You will note that Colorado, Kansas, 
Minnesota, and Missouri appear in both 
lists and gave effect to attrition in both 
the rate base and the rate of return. The 
circuit court of Marion county, Indiana, 
in an opinion supporting an injunction 
issued on January 30, 1952, of an order 
of the Indiana commission,” likewise 
held that the effects of attrition should be 
recognized both by an increase in the rate 
base and an increase in the rate of return. 


15 See below. 
16 Indiana Bell Teleph. Co. v. Public Service 
Commission, Cause No. 68502. 
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State 
Colorado 
Florida 
Kansas 
Minnesota 
Missouri 
South Carolina 


Company 
Mountain States 
Southern Bell 
Southwestern Bell 
Northwestern Bell 
Southwestern Bell 
Southern Bell 


Recognition of the effects of attrition 
is not a matter of concern only to the 
utility being regulated. It is, I believe, 
essential in the public interest. If allow- 
ances are not made for attrition the util- 
ity, in an inflationary era, can never for 
any extended period in the future earn 
the rate of return which the regulatory 
authority finds to be reasonable. The in- 
evitable result in the long run of such a 
policy will be that the utility will be un- 
able to attract the capital necessary 
properly to meet its obligations to the 
public to render adequate service. The 
public will be the ultimate sufferer. 

It remains to be seen whether the al- 
lowances made for attrition by the com- 
missions I have enumerated have been 
adequate. But, in any event, we may hope 
that the treatment by these states of the 
effects of attrition has started a trend and 
will be followed by others. 


Docket 


Date of Order 
5/ 6/52 


1/29/52 
1/23/52 
2/ 1/52 
1/15/52 
8/13/52 





State Regulation of Air Carriers 
By EVERETT C. McCKEAGE* 


prog meaning to minimize any 
other development concerning the 
regulation of air carriers, I shall confine 
my remarks substantially to the recent 
development where it was held that state 
authority is competent to regulate the in- 
trastate rates and charges of air car- 
riers, even though the carrier be, also, 
engaged in interstate commerce. 
Preliminarily, I desire to state that I 
am a passionate believer in the Jeffer- 
sonian philosophy of states’ rights. You 
may call me an unreconstructed rebel and 
I wouldn’t contradict you. I reject the 
ancient federalist doctrine that “A good 
judge expands his jurisdiction.” It is not 
in harmony with the ethos of our politi- 


*Chief counsel, California Public Utilities 
Commission. 
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cal philosophy, as some bureaucratic- 
minded regulators would have you be- 
lieve, to assert that interference by gov- 
ernment in the private affairs of the 
people is the rule and not the exception. 
Interference by government in private 
affairs of industry and business should be 
undertaken only when the public welfare 
so demands. 

However, while I deplore expansion of 
governmental authority in the regulatory 
field by the process of usurpation or im- 
permissible interpretation of the scope of 
authority actually granted, on the other 
hand, I equally believe that, wherever the 
law does create regulatory jurisdiction, 
the regulator is in duty bound to exer- 
cise that jurisdiction unless the same be 
of the permissive or discretionary type. 











HE inherent nature of the subject 

which I will discuss involves the 
difficult problem of conflict of Federal 
and state jurisdictions. I regret to say 
that such conflict is on the increase be- 
cause of the fact that both jurisdictions 
are increasing the scope of their regu- 
latory activities. 

It is most unfortunate that you have 
among Federal officials men who would 
either subjugate the states to complete 
Federal dominance or ignore them; 
while, at the same time, you find state 
officials who look upon the Federal 
authority as though it were a foreign 
government. These two extremes are not 
helping the problem. But I do assert that 
the evidence of history demonstrates that, 
in this running conflict, there is more 
fault on the part of the Federal authority 
than on the part of the states. Naturally 
enough, this would be so because the 
Federal authority, being dominant, has 
the greater opportunity to abuse its pow- 
er. 

I think it can be said that history clear- 
ly demonstrates that the conflict between 
state and Federal authority may be con- 
tained but never completely resolved. It 
is a continuing conflict and will always be 
so from the very nature of our Federal 
system. I assume that the best way to 
live with this conflict is to follow the 
philosophy of Jefferson and Madison; 
that is, that state and Federal authorities 
should seek a wise accommodation be- 
tween their activities to the end that each 
shall function in its proper sphere and 
each be ready to accord a tolerance 
wherever emergencies or circumstances 
should call for the exercise of such 
tolerance. 

Some of the larger air carriers con- 
tend that the Federal authority has com- 
pletely occupied the field of air trans- 
portation, both interstate and intrastate, 
and that any state authority thereover 
has been entirely superseded. Notwith- 
standing the fact that, on several occa- 
sions, proposed legislation seeking such 
complete occupation of the field of air 
transportation by the Federal authority 
has been defeated in the Congress, these 
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air carriers have persisted in such con- 
tention. 

The philosophy underlying this totali- 
tarian contention is that air transporta- 
tion is sui generis; that it is radically 
different than other fields of regulated 
industry and requires Federal uniformity 
of regulation; and that the national de- 
fense is so dependent upon air transporta- 
tion that to subject such transportation 
to the regulation of 48 little Civil Aero- 
nautics boards would be contrary to and 
dangerous to vital national interests. 

An extreme contention has been made 
that, because of the very nature of air 
transportation, the several states are in- 
competent, from a legal standpoint, to 
regulate any phase of such transporta- 
tion, the Federal Constitution, ex pro- 
prio vigore, having completely occupied 
the field. These extremists follow this 
contention by the corollary one that, if, 
perchance, they be wrong in such con- 
tention, the fact is that the national im- 
portance of air transportation is such that 
the states should be prohibited from exer- 
cising any regulatory authority thereover 
or laying profane hands thereon, even 
though it be purely intrastate transporta- 
tion, by complete Federal occupation of 
the field. And, believe it or not, these ex- 
tremists assert that the Federal authority 
has completely occupied the field. 


HE large flaw in both their logic and 

legal argument is that the Supreme 
Court of the United States disagrees with 
them. 

You, as lawyers, are familiar with the 
ancient and elementary rule that a state 
has authority to regulate and even bur- 
den interstate commerce of a local nature 
provided the state does not discriminate 
against such commerce.! 

Also, you are familiar with the equally 





1 Panhandle Eastern Pipe Line Co. v. Michi- 
gan Pub. Service Commission (1951) 341 
US 329, 333, 89 PUR NS 1, 95 L ed 993, 998; 
South Carolina State Highway Dept. v. Barn- 
well Bros. 303 US 177, 189, 82 L ed 734, 741; 
Cities Service Gas Co. v. Peerless Oil & Gas 
Co. (1950) 340 US 179, 186, 87 PUR NS 41, 
95 L ed 190, 202; Railway Express Agency vw. 
New York, 336 US 106, 111, 93 L ed 533, 539. 
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ancient and fundamental rule that, where 
interstate commerce of a local nature is 
concerned, Federal occupation of that 
field will be declared only where the act 
of Congress is irreconcilable with the ex- 
ercise of state authority in the same field.” 
The Supreme Court of the United States 
has held in a relatively recent case that, 
where Federal regulation does not exist 
in the field of interstate commerce of a 
local nature, it will be presumed that state 
regulation is necessary.® 

The Federal authority may partially 
occupy the field of interstate commerce 
of a local nature, leaving the remainder 
of that field to state regulation. And, 
even in matters that would appear not 
purely of a local nature, the states have 
been left free to regulate, such as in the 
case of insurance and certain of the inter- 
state operations of interstate utilities. 


NE of the strongest presumptions 

known to the law is that Federal 
authority has not superseded state 
authority in the intrastate field because 
the superseding of state authority by the 
Federal government in such field strikes 
at that delicate balance between Federal 
and state jurisdictions upon which our 
Federal form of government is based. 
Such supplanting of state authority is a 
counterrevolutionary form of warfare 
upon the genius and wisdom that created 
an indissoluble union of indestructible 
states. Hence, the superseding of state 
authority will be declared only where 
there is no possible doubt as to the clear 
intent of the Congress to so supersede 
state authority. Furthermore, it must 
clearly appear that the Federal invasion 
of state authority is necessary in order to 
protect the national interest. Nothing 
must be left to inference or presumption.* 


2 Kelly v. Washington, 302 US 1, 9-15, 82 L 
ed 3, 10-13. 

8 Panhandle Eastern Pipe Line Co. v. Michi- 
gan Public Service Commission (1951) 341 
US 329, 333, 89 PUR NS 1, 95 L ed 993, 998. 

4Palmer v. Massachusetts, 308 US 79, 82- 
85, 84 L ed 93, 96-99; Yonkers v. U.S. 320 US 
685, 690, 691, 88 L ed 400, 403-405; North Caro- 
lina v. U.S., 325 US 507, 511, 89 L ed 1760, 1765; 
Alabama Public Service Commission v. South- 
ern R. 341 US 341, 346, 95 L ed 1002, 1007. 
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Any doubt that may exist as to the super- 
seding of state jurisdiction must be re- 
solved in favor of state authority.5 

The contention made by some of the 
large air carriers that there is something 
inherently unlawful or impracticable in- 
volved in the regulation by a state of the 
intrastate operations of these carriers, 
who are also engaged in interstate opera- 
tions, falls before the historical fact that 
the intrastate operations of the large tele- 
phone, telegraph, railroad, motor carrier, 
and gas and electric utilities have been 
regulated by the states for years with the 
unqualified approval of the Supreme 
Court of the United States. So far as 
difficulty of separation of intrastate and 
interstate properties and operating re- 
sults is concerned, there could not pos- 
sibly be any greater problem with air 
carriers than with railroads and motor 
carriers. Why operations in the air are 
different than operations on the ground 
is not readily perceived. Separation is 
more difficult with telephone and tele- 
graph utilities such as the giant Bell sys- 
tem and Western Union. 

ye philosophy underlying the con- 

tention that the provisions of the 

Federal Constitution and the state consti- 

tutions, at the date of their adoption, could 

not have had in mind or comprehended air 
transportation and, for such reason, the 
conventional rules applicable to common 
carriers by land and water, for some un- 
explained and abstruse reason, do not 
apply to such transportation has been re- 
jected by the Supreme Court of the 

United States. 

More than fifty years ago, that court, 
in the celebrated Debs Case,* which grew 
out of the Pullman strike, repudiated 
such constitutional heresy in the follow- 


ing language: 


Constitutional provisions do not 
change, but their operation extends to 
new matters as the modes of business 


5 Arkansas R.R. Commission v. Chicago, 
Rock Island & Pac. R.R. Co. 274 US 597, 603, 
71 L ed 1224, 1228. 

6 Re Eugene Debs et al. 158 US 564, 591, 
39 L ed 1092, 1105. 
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and the habits of life of the people vary 
with each succeeding generation. The 
law of the common carrier is the same 
today as when transportation on land 
was by coach and wagon, and on water 
by canal boat and sailing vessel, yet in 
its actual operation it touches and 
regulates transportation by modes then 
unknown, the railroad train and the 
steamship. Just so it is with the grant 
to the national government of power 
over interstate commerce. The Con- 
stitution has not changed. The power 
is the same. But it operates today 
upon modes of interstate commerce 
unknown to the fathers, and it will op- 
erate with equal force upon any new 
modes of such commerce which the 
future may develop. 


No logical or legal reason exists why 
the same rule should not apply to the in- 
terpretation of a state constitution. 


| line with this reasoning, the supreme 
court of Nebraska, construing the 
Constitution of that state, rejected this 
subjective philosophy in a case involving 
air transportation, stating the constitu- 
tional rule as follows: 


. .. A Constitution is intended to 
meet and be applied to any conditions 
and circumstances as they arise in the 
course of the progress of the com- 
munity. The terms and provisions of 
constitutions are constantly expanded 
and enlarged by construction to meet 
the advancing affairs of men. While 
the powers granted thereby do not 
change, they do apply in different 
periods to all things to which they are 
in their nature applicable. Pensacola 
Teleg. Co. v. Western Union Teleg. 
Co. 96 US 1, 24 L ed 708; 11 Am. 
Jur. Constitutional Law, s. 51, p. 
660; 9 Am. Jur. Carriers, s. 4, p. 430. 
These principles have been held to be 
applicable to transportation by air. 
“Transportation, as its derivation de- 
notes, is a carrying across, and, 
whether the carrying be by rail, by 
water, or by air, the purpose in view 
and the thing done are identical in re- 
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sult.” Curtiss-Wright Flying Service 
v. Glose, 3 Cir. 66 F2d 710, 712, cer- 
tiorari denied, 290 US 696, 54 S Ct 
132, 78 L ed 599. See, also, Hotch- 
kiss, The Law of Aviation (2d ed.), 
s. 45, p. 62; Fixel, The Law of Avia- 
tion (3d ed.), ss. 372, 375, pp. 361, 
364 ; McCusker v. Curtiss Wright Fly- 
ing Service, Inc. 269 Ill App 502.... 
Common carriers by air are indis- 
tinguishable from other common car- 
riers with respect to the policy of the 
law. Any person or organization en- 
gaged in transportation by air for hire 
is a common carrier.” 


‘i contention made by these air car- 
riers is based, to an extent, upon the 
totalitarian premise that a centralized 
authority is more efficient and convenient 
than the asserted inefficiency of forty- 
eight separate authorities. This type of 
argument is as old as tyranny itself, and 
the principle underlying it was rejected 
by the Founding Fathers in the creation 
of our Federal system. It was the great 
Jefferson who pointed out that a heavy 
government is easy for the governors but 
subversive of the rights of the governed. 
Equally in point is Abraham Lincoln’s 
observation that “democratic government 
is better than good government.” That 
very “inefficiency” which permits of a 
lively interest in local authority and 
autonomy at the expense of totalitarian 
“efficiency” is a merit in itself and a price 
which the people of this nation can well 
and willingly afford to pay. This posture 
of the subject has been fittingly exem- 
plified by the Supreme Court in the case 
of Davis Warehouse Co. v. Bowles, 321 
US 144, 153-155, 88 L ed 635, 642, 643. 

Substantially sixteen to eighteen of the 
states, in one way or another, undertake 
to regulate intrastate air transportation. 
Some of the regulatory authority is very 
meager. To say the very least, the states 
have not risen to their full opportunity to 
regulate the intrastate field of air trans- 
portation. 

As a matter of fact, the laggard atti- 





7 State ex rel. State Railway Commission v. 
Ramsey et al. 37 NW2d 502, 506. 
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tude on the part of the several states in 
exercising their authority has been cited 
to the Congress as one of the justifica- 
tions for the superseding of state author- 
ity by the Federal government in the field 
of air transportation. The majority re- 
port of the House Committee on Inter- 
state and Foreign Commerce in support 
of HR 3420, 78th Congress, pointed out 
the backwardness of the states in under- 
taking the regulation of air transportation 
as one of the reasons for the adoption of 
this bill which sought to supersede all 
state authority over any and all air trans- 
portation. The following excerpt from 
the minority report relating to said bill 
pointed out the attempted assault upon 
the rights of the states which the bill con- 
templated : 


The signers of these minority views 
do not agree with HR 3420, as report- 
ed by the committee because (1) it de- 
stroys states’ rights... 

(b) The committee bill (by specific 
provisions hereinafter set forth) takes 
away [emphasis added] all rights of 
the states : 

(1) To regulate intrastate commerce 
by air, including certificates, permits, 
rates, and all other matters normally 
subject to the state regulation of intra- 
state operations of public utilities. 
(Page 41 of report.) 


Attempts were made in the 78th, 79th, 
80th, and 81st Congress to completely or 
partially supersede state authority in the 
ren of air transportation but such efforts 
ailed., 


fy is my opinion that, in certain cir- 
cumstances, Federal authority has 
superseded state authority in the field of 
safety as applied to air commerce. The 
Federal act would appear to indicate such 
to be the fact. 

The recent litigation which specifically 
determined that the states have authority 
to regulate the intrastate rates of air car- 
riers, even though such carriers be, also, 
engaged in interstate commerce, arose 
here in California. 

From the inception of air carrier op- 
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erations in California, the public utilities 
commission of that state had required air 
carriers to file with it their intrastate 
rates and charges, albeit most of these 
carriers filed such rates under protest. 
This applied particularly to those car- 
riers which were, also, engaged in inter- 
state commerce. During the year 1944, 
one of the larger air carriers refused to 
file with the commission its intrastate 
rates and charges but, after the commis- 
sion issued an order of investigation 
against this carrier calculated to enforce 
compliance with the direction of the com- 
mission, the carrier filed its rates under 
protest. 

Later on, a number of purely intrastate 
air carriers entered the field in California, 
the bulk of the operations being generally 
between the San Francisco area and the 
Los Angeles area. Certain of these car- 
riers entered the so-called coach class 
field of air transportation and some of 
the large interstate carriers followed suit. 
All carriers eventually filed with the com- 
mission their rates and charges for this 
coach class service. This particular serv- 
ice between San Francisco and Los An- 
geles then became the subject of a gen- 
eral investigation by the commission as 
to the reasonableness of the rates charged 
therefor. 

After hearing, the commission ren- 
dered a decision on March 14, 1950, 
finding such rates to be reasonable.® 


|» the early part of 1951 twoof the large 

air carriers, operating both in the in- 
terstate and intrastate fields, and two of 
the purely intrastate carriers sought 
authority from the commission to in- 
crease their coach rates between San 
Francisco territory and Los Angeles ter- 
ritory. 

The two carriers, operating both in 
the interstate field and the intrastate 
field, asserted that the Civil Aeronautics 
Board had authorized them to increase 
their interstate coach rates. These re- 
quests were rejected by the commission 
for the reason that the very sketchy and 
meager showing made in support of such 


849 Cal PUC 494, 85 PUR NS 823. 
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requested increases of rates was insuffi- 
cient. 

One of the intrastate carriers later 
filed an amended application with suffi- 
cient supporting data to justify the in- 
crease which it had requested. The three 
remaining carriers (the two carriers en- 
gaged both in interstate and intrastate 
commerce ) and the other intrastate car- 
rier, notwithstanding the denial by the 
commission to increase their coach rates, 
increased the same and began charging 
the increased rates. 

On March 6, 1951, the commission is- 
sued an order of investigation against 
these carriers and, after hearing, granted 
authority to increase these coach rates 
effective May 9, 1951, but required the 
three carriers who had unlawfully in- 
creased their rates as of March 1, 1951, 
to reparate wherever possible to passen- 
gers for the increased charge between 
March 1 and May 9, 1951. (50 Cal PUC 
563.) Thus was squarely presented the 
issue of the authority of the commission 
over the intrastate rates and charges of 
these three air carriers. No claim was 
made by the commission that it had 
authority over any other subjects of regu- 
lation applicable to air carriers. 


HEREAFTER, two of these air carriers 

(both of which were engaged in in- 
terstate and intrastate commerce) sought 
review of the commission’s decision be- 
fore the supreme court of California, the 
only state court having any jurisdiction 
over the action of the commission, and 
that court denied, without a written 
opinion, the petition for review. Then, 
these two carriers sought review by way 
of appeal to the Supreme Court of the 
United States and, upon motion to dis- 
miss the appeal because no substantial 
Federal question was presented, that 
court, on January 7, 1952, dismissed, 
without a written opinion, the appeal. 
In addition to the several contentions, 
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heretofore alluded to, the two carriers, 
who sought to take the case to the 
Supreme Court of the United States, in- 
jected the issue of carriage by them of the 
United States mails. This fact, they as- 
serted, barred all state jurisdiction be- 
cause the carriage of the mails was exclu- 
sively a Federal matter justifying com- 
plete occupation of the entire field of air 
transportation. All the carriers contend- 
ed before the commission and in the pro- 
ceedings thereafter taken that neither the 
Constitution of California nor any statute 
granted to the commission any regula- 
tory authority over air carriers. The com- 
mission contended and the courts agreed 
that the California Constitution grants 
to the commission rate regulatory and 
reparation jurisdiction over transporta- 
tion companies, which are common car- 
riers and public utilities, and that air car- 
riers are, under said Constitution, that 
type of a transportation company. 


WILL not undertake to discuss the full 

details of this controversy and the liti- 
gation arising therefrom because time will 
not permit, but I do commend to your 
attention the decision of the commission 
on the subject appearing in 50 Cal PUC 
at page 563 et seq. 

Applying the principle of the celebrated 
statement of John P. Curran to this Fed- 
eral-state conflict of jurisdictions, I as- 
sert that “Eternal vigilance is the condi- 
tion upon which the Federal Constitution 
has permitted the several states their lib- 
erty of action in the intrastate field.” This 
assertion may not be, in a technical sense, 
an exact statement of the law because the 
Federal Constitution did not grant any- 
thing to the states which they did not then 
possess but, as a practical matter, I con- 
tend that my assertion is regrettably cor- 
rect and, Ladies and Gentlemen, I ap- 
peal to history and the sore experience of 
the several states for the justification and 
proof of the integrity and rectitude of my 
statement, 
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Responsibility of Utility Management with Respect 
To Depreciation 


By CLARENCE H. ROSS* 


O™ of the important responsibilities 
of utility management is the main- 
tenance of the integrity of utility invest- 
ment. An important problem faced by 
utility management in this respect is that 
of obtaining recognition of adequate de- 
preciation allowances in rate-making pro- 
ceedings. By and large it does not seem 
to me that utility management is dis- 
charging its full obligation in this regard. 
I believe this failure is due partly to a 
lack of recognition of the problem. Ac- 
cordingly, I shall attempt to describe this 
problem. 


Depreciation Deficiency of All Corpora- 
tions (U.S.) for 1946-1951, Inclusive, 
Is $4.2 Billion 


tb extent of the general problem re- 
sulting from basing depreciation on 
unadjusted original cost was well illus- 
trated by Paul Grady, partner of Price 
Waterhouse & Co., New York city, in his 
address before the recent joint account- 
ing conference of the Edison Electric In- 
stitute and the American Gas Associa- 
tion. (Mr. Grady’s address was pub- 
lished in the June 19 and July 3, 1952, 
issues of PuBLic UTILITIES ForTNIGHT- 
Ly.) Mr. Grady introduced a table show- 
ing the difference between historical dol- 
lar cost and current dollar cost of depre- 
ciation for all corporations for the years 
1946 to 1951, inclusive, as computed by 
Dr. George Terborgh. This is Table I 
(page 603).By reference thereto you will 
note that the depreciation adjustment 
passed the 4 billion mark in 1951. This 
table indicates a 46 per cent overstate- 
ment of reported profits in relation to real 
wealth produced over this 6-year period. 

This item of $4.2 billion of deprecia- 
tion expense was incurred without its 
recognition as such in corporate accounts. 

This underaccrual of depreciation is a 
very much more important problem to 


*Member, Chicago, Illinois, bar. 
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regulated utilities than it is to industry 
generally. In general industry, deficien- 
cies in depreciation not included in and 
recognized as an operating expense can 
be made up toa substantial extent by the 
accrual of reserves of surplus through an 
increase in the price of the product. 
Many authorities believe that, to a large 
degree, this deficiency in depreciation is 
being recovered in this manner by gen- 
eral industry. 


Depreciation Deficiency of Electric 
Utilities (U.S.) for 1951 Is 
$271,000,000 


HE procedure of recovering other- 

wise unrecognized depreciation ex- 
pense by increasing the price of the 
product is not available to regulated utili- 
ties because the price of the product is 
directly determined by the recognized 
costs of production. No cost which is not 
directly recognized as an expense can be 
taken into account by regulatory authori- 
ties in setting rates. Thus, it is impos- 
sible to make any accruals for the cost 
of depreciation other than that amount 
recognized and allowed as an expense for 
such purpose by regulatory authorities. 
The problem of this underaccrual of de- 
preciation is also, of course, of much 
greater importance to utilities than to 
general industry because of a high rela- 
tive ratio of plant investment to annual 
revenue. 

An indication of the magnitude of the 
problem of underdepreciation with re- 
spect to electric utilities is shown by Mr. 
Grady in Table II (page 604).Mr. Grady 
comments as follows with respect to this 
table: 


The so-called historical results are 
taken from the preliminary estimates 
of the Edison Electric Institute. The 
current dollar results are after in- 
creasing depreciation $271,000,000, of 
which $245,000,000 is applicable to 
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electric plant and $26,000,000 is ap- 
plicable to other utility plant owned 
by class A and B electric utilities. 
The adjustment of depreciation, 
amounting to slightly more than 50 per 
cent of the original cost provisions, is 
undoubtedly on the low side for two 
reasons: First, the Consumers’ Price 
Index of the Bureau of Labor Sta- 
tistics used to convert the property 
and depreciation accounts to current 
dollars is lower than utility construc- 
tion price levels and, second, utility 
plant accounts were not aged by year 
of installation prior to 1941, all of such 
property being converted on the basis 
of the 1940 index. 


Difference between Adjusted and Un- 

adjusted Original Cost Depreciation for 

1951 of The Peoples Gas Light & Coke 
Company (Chicago) Is $2,201,963 


Now want to turn to the impact of 

this problem on a particular company, 
The Peoples Gas Light & Coke Company, 
of Chicago. I wish to refer you to a com- 
parison of 1951 Peoples Company costs 
with original costs of specific sizes and 
kinds of mains, services, and meters, as 


shown in Table III (page 605), which 
was introduced as an exhibit by the 
Peoples Company in its pending rate case 
before the Illinois Commerce Commis- 
sion. 

Note that these three classifications of 
property in service at June 30, 1951, had 
an original cost of $66,122,750, or 44 per 
cent of the total original cost of the plant 
accounts of the Peoples Company at 
June 30, 1951. 

I wish to call your attention to the item 
of 879,468 5-light meters, which are the 
ordinary tin gas meters you will find in 
your own basement. As shown by this 
table, these meters had an undepreciated 
original cost at June 30, 1951, of $6,435,- 
148.38. They constituted 4.4 per cent of 
the depreciable plant account of the 
Peoples Company at that date. 

During the years 1935-39, inclusive, 
the Peoples Company installed 65,031 of 
these meters at an average cost of $8.51, 
making a total original cost of $553,701. 
These meters have an average service life 
of forty-five years, resulting in an an- 
nual amortization or depreciation rate of 
2.22 per cent on the basis of such aver- 
age service life. On an unadjusted origi- 


TABLE I 


NATIONAL INCOME ORIGINATING IN CORPORATE BUSINESS 
(MILLIONS OF DOLLARS) 


1946 

Income originating in 

corporate business 
Compensation of employees. ... 
Net interest 
Corporate profits before tax ... 
Corporate profits tax liability. . 
Corporate profits after tax 
Inventory valuation adjustment — 5,193 
Depreciation adjustment — 1,312 
Total overstatement in reported 

profits 
Adjusted profits 

Per cent of overstatement in relation to 

adjusted profits for six years ...... 


*Data not available. 


1947 
$105,833 
81,2 : 
605 570 
29,765 


1951 (Pre- 
1949 1950 liminary) 


$117,684 $132,245 
87,392 96,547 
660 


548 
40,276 
18,593 


1948 
$121,408 
89,99. 


a 


ss S888s 


32,896 
13,028 
19 


— 2051 
— 2.840 


4,891 
14,977 


—h 
Eg wed 4 


Rm 


Source: Department of Commerce (“National Income—1951 Edition”) except for information 
on depreciation adjustment which was estimated by Dr. George Terborgh of Machinery & Allied 


Products Institute. 
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nal cost depreciation basis the Peoples 
Company recovers 2.22 per cent of $553,- 
701 in each year with respect to these 65,- 
031 meters, or $12,292. The service 
capacity of these 65,031 meters is con- 
sumed in each year at the rate of 2.22 per 
cent, resulting in an annual consumption 
equivalent to 1,443.68 complete meters. 
Thus, the Peoples Company received 
$12,292 during the year 1951 from its 
customers as compensation for the con- 
sumption of 1,443.68 meters installed at a 
cost of $8.51 each. 


e 


F these meters could be replaced fo; 
$8.51 no problem would arise. The 
actual fact is that during the year 195) 
the Peoples Company replaced this exact 
type of meter at an average cost of $15.9 
each, or a total cost for the 1,443.48 
meters of $23,070. As it received only 
$12,292 from its customers for this pur- 
pose, additional capital of $10,778 was 
required during the year 1951 to replace 
these meters. If the Peoples Company is 
required to replace such meters at $15.9 
each during the remaining thirty-four 


TABLE II 
ELECTRIC UTILITIES IN THE UNITED STATES 


(A anp B Etectric Utiuities) 
Income Statement 
Year Ending December 31, 1951 
(In Millions of Dollars) 


Revenues 
Operating expenses 
Depreciation 
Total revenue deductions 
Electric operating income 


Income other departments before depreciation 
Depreciation 


Income from other departments 
Other income 


Gross corporate income 


Interest—long-term debt 
Amortization and other deductions (net) 


Total deductions from gross income 
Net income 
Utility plant 


Depreciation reserve 
Capitalization 


In In 
Current Historical 
Dollars Dollars 

(Preliminary 
Estimate 
By EEI) 
$4,960 $4,960 


2,367 2,367 
725 480 
1,137 1,137 
4,229 3,984 
731 976 


129 129 
76 50 


53 79 
65 65 


1,120 
284 
24 




















_— 
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$35,658 
29,958 


Earnings Ratios 


Ratio gross income to average capitalization 


Ratio of current dollar gross income to average historical 


dollar capitalization 


Note: Plant and depreciation adjustments to reflect current dollars are based on monthly 
averages of Consumers’ Price Index—Bureau of Labor Statistics. No adjustments made for 


price level changes prior to 1940. 
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years of life, the Peoples Company will 452 over the service life of the 65,03] 
in each year continue to have a difference meters between the accruals and the cost, 
of $10,778, or a total difference of $366,- This constitutes a confiscation of capital, 


e 
TABLE IV 


ceemaene PURCHASING POWER WILL BE STABILIZED AT 
1951 LEVEL FOR NEXT THIRTY YEARS 


Assume $40,000 is invested in January, 1940, in depreciable utility property having a 40- 

year life, resulting in annual depreciation requirement of $1,000 (assuming no salvage). 

If only 1,000 then current dollars for each of the years 1952-79, inclusive, are received 

with respect to depreciation expense, a cumulative deficit of $16,057 in terms of Janu- 

ary, 1940, dollars will result, based upon the foregoing assumption. $12,880 of this $16,- 

057 deficit will accrue after January 1, 1952, even on the assumption of the stabilization 
of the June 15, 1951, price level. 


(1) (2) (4) (5) 
Deficiency Per 
, $1,000 of p Nall 
U. S. Dept. ; Current Dollars Allowance for 
Of Labor Required to Depreciation 
Consumers’ Cents of Dollar Equal $1,000 in Expressed in 
Price Index Current in January, 1940, January, 1940 
Year 1935-39=100 Each Year Dollars Dollars 


January, 1940 
1940 $1,002 
1,052 
1,166 
1,237 
1,257 
1,286 
1,395 
1,596 
1,719 
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NOTHER important category of prop- 
A erty of the Peoples Company cov- 
ered in this table is that of service pipe. 
Out of a total of 19,516,616 feet of service 

ipe in plant account at June 30, 1951, 
15,412,432 feet consisted of 14-inch steel 
service pipe. These services had an unde- 
preciated original cost at June 30, 1951, 
of $12,329,078.25, constituting 8.5 per 
cent of the depreciable plant account at 
that date. During the year 1935-39, inclu- 
sive, the Peoples Company installed 1,- 
626,442 feet of such services at an aver- 


e 


age cost of $1.04 per foot. During the 
year 1951 the Peoples Company installed 
603,632 feet of such services at an aver- 
age cost of $1.89 per foot. It is again ap- 
parent that an original cost depreciation 
allowance on the basis of $1.04 per foot 
will not permit the Peoples Company to 
restore equivalent service capacity at a 
cost of $1.89 per foot. This extra cost, as 
in the case of meter replacement, is not 
allowed as an expense by regulatory 
authorities in the income and expense ac- 
count of the Peoples Company. 


TABLE V 


ASSUMPTION: PURCHASING POWER WILL BE RESTORED TO 

JANUARY, 1940, LEVEL AT 1-1-1963 IN EQUAL ANNUAL INCREASES 

BETWEEN 1951 AND 1963 AND WILL STABILIZE AT THE 1-1-1963 

LEVEL FOR THE SUCCEEDING SEVENTEEN YEARS 
Assume $40,000 is invested on January 1, 1940, in depreciable utility property having 
a 40-year life, resulting in annual depreciation requirement of $1,000 (assuming no sal- 
vage). If only 1,000 then current dollars for each of the years 1952-79, inclusive, are re- 
ceived with respect to depreciation expense, a cumulative deficit of $5,817 in ‘evms of 
January, 1940, dollars will result, based upon the foregoing assumption. $2,640 of this 
$5,817 deficit will accrue after January 1, 1952, even on the assumption of the restora- 
tion of the 1935-39 price level as of January 1, 1963. 


(2) 


U. S. Dept. 
Of Labor 
Consumers’ 
Price Index 
1935-39=100 


Purchasing 


Power in 
Cents of Dollar 


Cu 


Each Year 


(3) (4) (5) 
Deficiency Per 
$1,000 of Annual 
Allowance for 
Depreciation 
Expressed in 
January, 1940 

ollars 


Current Dollars 
Required to 
Equal $1,000 in 
January, 1940, 
Dollars 


rrent in 


$1,002 $ 2 
1,052 50 
1,166 143 
1,237 192 
1,257 204 
1,286 222 
1,395 283 
1,596 373 
1,719 418 
1,702 412 
1,719 
1,852 
1,786 
1,667 
1,563 
1,470 
1,389 
1,316 
1,250 
1,190 
1,136 
1,087 
1,042 
1,000 


$5,817 
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Hy did I pick these two categories 

of property for the purpose of this 
illustration? Because the current con- 
sumption of the service capacity of these 
items is obviously being restored by the 
installation of substantially identical 
items and because between the years 
1935-39 and 1951 there was no material 
difference in the methods or conditions 
under which such installations were 
made, and because also they illustrate 
the situation generally prevailing in re- 
spect to the true cost of depreciation of 
the Peoples Company’s property in its en- 
tirety. It is very interesting to note with 
respect to these two categories of meters 
and services that the 1951 cost as com- 
pared with the 1935-39 cost in the case 
of meters is 187 per cent and in the case 
of services is 181 per cent. This com- 
pares with the reciprocal, or approxi- 
mately 185 per cent, of the 1951 purchas- 
ing power of the dollar (54 cents) based 
on the 1935-39 100-cent dollar. 

The third category of property shown 
on Table III is cast-iron mains. As will 
be noted from the table, the replacement 
cost in 1951 of the $20,533,442 of origi- 
nal cost of 6-inch cast-iron pipe is $58,- 
742,309. 


T HE Peoples Company has computed 
its over-all difference between ad- 
justed and unadjusted original cost de- 
preciation expense for the year 1951 by 
the use of the Consumers’ Price Index 
for Moderate Income Families in Large 
Cities (1935-39100) of the Bureau of 
Labor Statistics, 1913-June 15, 1951, as 
extended back from 1913 through 1850 
by the Federal Reserve Bank of New 
York. By the use of this index the 
Peoples Company converted the original 
cost of all of its depreciable property to 
1935-39 dollars, arriving at a figure of 
$139,257,320. Applying straight-line de- 
preciation rates to this original cost, the 
annual amortization in terms of the 1935- 
39 doliar was computed at $2,979,937. 
This amount converted into June 15, 
1951, dollars by the use of the aforesaid 
index results in a depreciation require- 
ment of $5,518,843. Applying the same 
straight-line rates of depreciation to the 


OCT. 23, 1952 


orthodox original cost base results ina 
depreciation requirement of $3,316,880, 
Five million, five hundred and eighteen 
thousand, eight hundred forty-three dol. 
lars less $3,316,880 results in a differ. 
ence of $2,201,963.1 


Tables Showing Depreciation Defi- 
ciencies Resulting from Various As- 
sumptions of Future Price Levels 


ROM what I have said so far it might 

be assumed that I am resting my case 
on a forecast of rising price levels in the 
future. None of us knows whether the 
purchasing power of the dollar in the 
future will be 25 cents, 50 cents, or some 
other amount in terms of the 1935-39 
Consumers’ Price Index dollar. In my 
opinion the present need for adjusting 
depreciation allowances does not depend 
on a forecast of rising price levels in the 
future. In illustration of this fact I wish 
now to refer you to four depreciation 
tables which were presented by Dr. 
George Terborgh in the pending rate case 
of the Peoples Company before the IIli- 
nois Commerce Commission. 

These depreciation tables involve 40- 
year assets, a service life somewhat typi- 
cal of gas utility properties, and use as a 
measure of price level changes, the afore- 
said Consumers’ Price Index of the 
United States Bureau of Labor Statistics. 
In each table he assumes the investment 
in January, 1940, of $40,000 in depre- 
ciable utility property having a service 
life of forty years. Original cost depre- 
ciation is, therefore, $1,000 annually, as- 
suming no salvage. The purpose of these 
examples is (1) to indicate, under vari- 
ous assumptions as to future price levels, 
how many of the then current dollars in 
each of the years 1952-79, inclusive, must 
be collected to equal the purchasing pow- 


1 A difference of only $1,321,000 was actually 
claimed for rate-making purposes, which is 
the portion of the total difference accruing 
with respect to the property represented by 
equity capital. For practical considerations, the 
description of which is beyond the scope of 
this paper, it was deemed unwise to claim that 
part of the difference arising with respect to 
the portion of the property represented by 
funded debt. 
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TABLE VI 


ASSUMPTION: PURCHASING POWER WILL BE RESTORED TO 
JANUARY, 1940, LEVEL AT 1-1-1963 IN EQUAL ANNUAL INCREASES 
BETWEEN 1951 AND 1963 AND ALSO THE CUMULATIVE EXCESS 
BETWEEN 1963 AND 1979 WILL EQUAL THE CUMULATIVE DE- 
FICIENCY BETWEEN 1940 AND 1963 WITH RESTORATION TO 
JANUARY, 1940, LEVEL AT 1-1-1980 
Assume $40,000 is invested on January 1, 1940, in depreciable utility property having a 
40-year life, resulting in annual depreciation requirement of $1,000 (assuming no sal- 
vage). If only 1,000 then current dollars for each of the years 1952-79, inclusive, are 
received with respect to depreciation expense, the economic cost will be recovered. 
(2) (3) (4) (5) 
Deficiency Per 
$1,000 of Annual 
U. S. Dept. Purchasing Current Dollars Allowance for 
Of Labor Power in Required to Depreciation 
Consumers’ Cents of Dollar Equal $1,000 in Expressed in 
Price Index Current in January, 1940, January, 1940, 
1935-39=100 Each Year Dollars Dollars 


99.8¢ $1,002 S$ 2z 
95 1,052 50 
85.7 1,166 143 
80.8 1,237 192 
79.6 1,257 204 
77.8 1,286 222 
71.7 1,395 283 
62.7 1,596 373 
58.2 1,719 418 
58.8 1,702 412 
1,719 418 
1,852 460 
1,786 440 
1,667 400 
1,563 
1,470 320 
1,389 280 
1,316 240 
1,250 2 
1,190 
1,136 
1,087 
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er equivalent of 1,000 January, 1940, dol- 
lars, and (2) to indicate the cumulative 
deficits in terms of January, 1940, dollars 
if only 1,000 then current dollars are re- 
ceived in each of such years. 


ABLE [V assumes a stabilized dollar 

at June 15, 1951. I first refer you to 
Table IV (page 606) under which it is 
assumed that the purchasing power of 
the dollar will be stabilized at the June 
15, 1951, level for the succeeding thirty 
years. This table is presented to meet the 
thinking of those who assume, if the dol- 
lar’s purchasing power is now stabilized, 
that in this event everything will be all 
right. 

Turning to Table IV, we note that 
column (1) comprises the years covered 
by the table. Under column (2) we find 
the Consumers’ Price Index of the 
United States Department of Labor. 
(Since the January, 1940, level of the in- 
dex, 99.5, was so close to 100, we have 
assumed it was exactly that in order to 
show the index on its customary 1935-39 
base.) On June 15, 1951, the index stood 
at 185.2, which level is assumed as con- 
stant for the balance of the years 1952 
to 1979. In column (3), under the head- 
ing “Purchasing Power in Cents of Dol- 
lars Current in Each Year,” is set forth 
the purchasing power of the dollar in 
each of the years 1940-79, which is the 
reciprocal of the index figure in column 
(2). This column shows the purchasing 
power of the dollar to be 54 cents as of 
June 15, 1951. In column (4) we have 
the number of current dollars needed each 
year to equal in purchasing power the 
1,000 January, 1940, dollars that are re- 
quired for a realistic depreciation allow- 
ance. Finally, we have in column (5) the 
deficiency arising from the annual de- 
preciation allowance of 1,000 current 
dollars. As indicated by the table, the 
cumulative deficiency over the life of the 
property is 16,057 of such dollars. This 
means that of an original investment of 
40,000 January, 1940, dollars, only 23,- 
943 are recovered through depreciation. 
It should be noted that $12,880 of the 
$16,057 deficiency accrues after 1951, 
even on the assumption of the stabiliza- 
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tion of the June 15, 1951, price level, 

This table, in my opinion, demon. 
strates that the present need for adjust. 
ing depreciation allowances does not de. 
pend on the assumption of rising price 
levels in the future. 


, ee V assumes 1940 dollars re. 
stored on January 1, 1963, and 
stabilized at that date. Many believe 
that the present inflation is only tem. 
porary and that it will be succeeded bya 
depression when and if we reach times 
of peace. Some believe it possible that 
the purchasing power of the dollar may 
be restored to its 1939 level or even high- 
er. Even under this cycle, however, there 
is nevertheless a present need for adjust- 
ing depreciation allowances. I refer to 
Table V (page 607), which assumes that 
the purchasing power of the dollar wil 
be restored to the January, 1940, level in 
the same length of time and at the same 
average rate as the decline in such pur- 
chasing power for the period 1940 to 
June 15, 1951. 

On the assumption of this table the 
purchasing power of the dollar will be 
restored to 100 cents on January 1, 1963, 
and will be stabilized at that level for the 
succeeding seventeen years. This table 
follows exactly the same form as Table 
IV down to and including June 15, 1951, 
but owing to the assumption of the in- 
creasing purchasing power of the dollar 
during the years 1952-62, inclusive, the 
respective deficiencies in the annual al- 
lowance for depreciation end as of Janv- 
ary 1, 1963, after which there are no fur- 
ther deficiencies. Under the assumption 
of this example, property with a 40-year 
life installed through the investment of 
40,000 dollars in January, 1940, will ac- 
cumulate a deficiency in depreciation over 
its lifetime in the amount of 5,817 origi- 
nal dollars. Of this $5,817 deficit, $2, 
640 will accrue after January 1, 1952, 
even on the assumption of the restoration 
of the original price level as of January 
1, 1963. 

This table, in my opinion, clearly estab- 
lishes that a return to the original cost 
price level following a period of inflation 
will not offset depreciation deficiencies 
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«curring during the period of inflation 
when price levels are above the original 
cost price level. 


ABLE VI assumes sufficient increase 
Ta purchasing power to restore 1951 
deficiency. It would be possible, of 
course, to assume that after the original 
cost price level of January 1, 1940, had 
again been reached on January 1, 1963, 
there would be a further increase in the 
purchasing power of the dollar sufficient 
to offset the depreciation deficiency oc- 
curring in the period when prices were 
above the original cost level. I refer you 
to Table VI (page 609), which is really a 
continuation of Table V. This table 
starts with the same assumption as Table 
V that the purchasing power of the dol- 
lar is restored to the January, 1940, level 
over the same length of time and at the 
same average rate as it declined. On this 
assumption its purchasing power comes 
back to 100 cents by January 1, 1963. 
Table VI then assumes that following this 
date its purchasing power increases so 
that the cumulative excess of deprecia- 
tion accruals between 1963 and 1979 
equals the cumulative deficiencies suf- 
fered between 1940 and 1962. Specifically, 
the deficiency of 5,817 January, 1940, 
dollars suffered during the period 1940- 
62 is offset during the period 1963-79. 
Under the highly improbable assump- 
tions embodied in the table, the excess 
depreciation of the period 1963-79 of 
course offsets in aggregate amount the 
deficiency of 1940-62. This complete 
offset is, however, illusory because of the 
time factor. The recovery, without in- 
terest, in the later period of the deficiency 
incurred in the earlier one is not a full re- 
covery, for the owner of property has lost 
the use of the funds in the interval. 


tS VII assumes a continuing de- 
cline in the purchasing power of the 
dollar. In the next table we have as- 
sumed that the purchasing power of the 
dollar will decline at the same rate from 
1951 to 1963 as that experienced from 
1940 to 1951 and then stabilize at the 
1963 level. This Table VII (page 613) 
is, therefore, the same as Tables IV, V, 
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and VI down to June 15, 1951. As indi- 
cated, the total cumulative deficiency 
shown in Table VII under these assump- 
tions is 22,247 January, 1940, dollars. Of 
this total, $19,070 accrues after January 
1, 1952. 

These tables demonstrate, in my 
opinion, that there is no future trend of 
prices with the slightest degree of prob- 
ability that will offset hereafter the de- 
ficiencies now being incurred in depre- 
ciation of long-life assets acquired at sub- 
stantially lower levels. This clearly indi- 
cates the present need for adjusting de- 
preciation allowances. 

Charles W. Smith, in discussing this 
question of depreciation deficiencies in 
his testimony in Washington Public 
Service Commission v. Washington 
Water Power Co., Cause No. U-8398, 
says (Tr. 1002): 

. as the additional cost [because 
of underaccrual of depreciation] is in- 
curred, it is charged to plant and thus 
becomes a part of the rate base. The 
additional investment is therefore pro- 
tected both as to depreciation and as 
to fair return. 


R, SMITH is very careful to say that 
the additional investment is pro- 
tected. This, of course, is only so under 
the assumption that the average purchas- 
ing power of the dollar received in the 
future with respect to depreciation is 
equivalent to the purchasing power of 
the dollar representing such additional 
investment. The 1940 investor is not now 
being protected and Mr. Smith does not 
even claim that he is. The only way that 
the 1940 investor can be protected is 
under the highly improbable assumptions 
(i) that in the future the purchasing 
power of the dollar will increase suffi- 
ciently over the remaining life of the 
property to make up for the under- 
accrual of depreciation from 1940 to 
date, and (ii) that regulatory authorities 
will not reduce the rate of depreciation in 
recognition of the fact that the purchasing 
power of the dollar received in times of 
depression may be twice as great as the 
purchasing power of the dollar invested 
in depreciable property. 
OCT. 23, 1952 
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Does the Burden of Depreciation Defi- 
ciencies Fall on the Investor or the 
Consumer? 


HERE seems to be an impression that 

these uncontrovertible depreciation 
deficiencies are not of serious moment. 
Some assume it is only a question of 
whether present or future customers pay 
the bill; that investors are not involved. 
As one writer said recently: 


. .. increased depreciation charges 
to compensate for inflation are not pri- 
marily an issue between the utility and 
the consumer, but between present con- 
sumers and future consumers. If pres- 
ent consumers do not replace the physi- 
cal capital used up, investors must do 
so and future consumers must pay for 
it. 
This implies that neither the corporation 
nor the investors therein suffer as a re- 
sult of the failure to provide adequate de- 
preciation. This is not the case. While 
future consumers, assuming a stabilized 
dollar, will return the investment of the 
future investors, the past investor is left 
high and dry. Until we do have a sta- 
bilized currency the future consumers 
will not even pay for the depreciation of 
the property purchased by the future in- 
vestors. 

This proposition is, I believe, made 
clear by the following illustration: 


Any Sustained Decline in the Purchasing 

Power of the Dollar Following Invest- 

ment Prevents Full Recovery through 
Original Cost Depreciation 


UPPOSE a corporation on December 
31, 1939, installed 200 telephone 
poles at a cost of $5 per pole, or $1,000, 
and that to finance this plant account it 
sold 200 shares of common stock at $5 
per share. Assume that the poles had a 
life of ten years and that each pole lived 
its allotted life span and no more, without 
salvage. The 1940 plant and capital ac- 

counts would be as follows : 
1940 Plant Account 

200 poles at $5 each 

1940 Capital Account 

200 (1940) shares at $5 each 
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The 200 (1940) shares represent the 
ownership of 200 poles. 


fg that on January 1, 1940, by 
governmental action, the purchas- 
ing power of the dollar was cut to 5) 
cents for all purposes. During the years 
1940-50 the corporation accrues (on an 
original cost basis) $1,000 for deprecia- 
tion, but as new poles in 1950 cost $10 
each, the depreciation accruals will buy 
only 100 poles. In order to keep its plant 
account intact the corporation, at De- 
cember 31, 1949, is required to issue 200 
additional shares of common stock to 
buy 100 additional poles. The 1950 plant 
and capital accounts are as follows: 


1950 Plant Account 


100 new poles at $10 each paid for 
by depreciation accruals 

100 new poles at $10 each paid for 
by issuing 200 (1950) shaves at 
$5 each 


1950 Capital Account 


200 (1940) shares at $5 each 
200 (1950) shares at $5 each 


The 200 (1940) shares in 1950 represent 
the ownership of 100 poles, not 200 as in 
1940. The 200 (1950) shares in 1950 
represent the ownership of 100 poles. 


, ge that on January 1, 1950, by 
governmental action, the purchas- 
ing power of the dollar was cut to 25 
cents for all purposes. During the years 
1950-60, the corporation will accrue (on 
an original cost basis) $2,000 for de- 
preciation, but as new poles in 1960 will 
cost $20 each, the depreciation accruals 
will buy only 100 poles. In order to keep 
the plant account intact the corporation 
will, therefore, on December 31, 1959, 
have to issue 400 additional shares at $5 
each to buy 100 additional poles. The 
1960 plant and capital accounts will then 
be as follows: 
1960 Plant Account 
100 poles at $20 each paid for by de- 
preciation accruals 
100 poles at $20 each paid for by is- 
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suing 400 (1960) shares of stock 
at $5 each 


1960 Capital Account 
200 (1940) shares at $5 each 
200 (1950) shares at $5 each 
400 (1960) shares at $5 each 


The 200 (1940) shares in 1960 represent 
the ownership of 50 poles, not 200 as in 
1940. The 200 (1950) shares in 1960 


not 100 as in 1950, and the 400 (1960) 
shares represent the ownership of 100 
poles. 


HE investor in 1940 dollars, or in 

1950 dollars, or in 1960 dollars 
would, in each case, have recovered full 
depreciation had the dollar been stabilized 
from and after the period of its invest- 
ment. This simple illustration does, how- 
ever, make it very clear that any sus- 
tained decline in the purchasing power 


will represent the ownership of 50 poles, of the dollar following the investment 


€ 


TABLE VII 


ASSUMPTION : PURCHASING POWER WILL DECLINE AT SAME RATE 
FROM 1951 TO 1963 AS OCCURRED FROM 1940 TO 1951 AND WILL 
STABILIZE AT THE te cea YEARS THE SUCCEEDING SEVEN- 


Assume $40,000 is invested on January 1, 1940, in depreciable utility property having a 

40-year life, resulting in annual depreciation requirement of $1, (assuming no sal- 

vage). If only 1,000 then current dollars for each of the years 1952-79, inclusive, are 

received with respect to depreciation expense, a cumulative deficit of $22,247 in terms 

of January, 1940, dollars would result, based on the foregoing assumption. $19,070 of 
this $22,247 deficit will accrue after January 1, 1952. 


(2) (3) (4) (5) 
Deficiency Per 
$1,000 of Annual 
Cent = rong Allowance for 
uired tu 


Equal $1, 000 in 
January, 1940, 


U. S. Dept. 
Of Labor 
Consumers’ 
Price Index 
1935-39=100 

100 


Purchasing 
Power in 
Cents of Dollar 
Current in 
Each Year 


100.6¢ 
99.8 
95.0 50 
85.7 
80.8 
79.6 
77.8 
71.7 
62.7 
58.2 


Depreciation 
Expressed in 
January, 1940, 
Dollars 


710 


$10,377 
11,870 


$ 22,247 
OCT. 23, G2 












prevents full recovery through original 
cost depreciation. 

This illustration shows, moreover, that 
to the extent property is not replaced 
through depreciation accruals it must be 
replaced by the use of the proceeds of new 
capital. It has been contended that the 
laws of Illinois, New York, and certain 
other states forbid the use of the proceeds 
of new capital for the replacement of 
utility property and that original cost 
depreciation results in such replacement. 


Accountability of Management during 
Inflation 


I BELIEVE I| have established the propo- 
sition that, as a result of original cost 
depreciation, all utility equity investors 
suffer confiscation in the event the dollar 
continues to depreciate after they have 
made their investment. So long, however, 
as inflation continues I do not believe 
there is much likelihood that manage- 
ment will be called to account for its fail- 
ure to recover full economic depreciation. 
It is entirely possible that the continu- 
ance of inflation at the rate suffered dur- 
ing the past several years will not create 
a serious financial problem for utility cor- 
porations. There is no evidence to date 
that the failure to recover full economic 
depreciation under such circumstances 
will impair materially the financial credit 
of public utilities or their ability to raise 
equity capital by the sale of additional 
stock at book value. When and to the 
extent it does, regulatory commissions 
will probably meet the issue by providing 
a rate of return high enough to attract 

capital. 

The reason inflation has not impaired 
corporate credit materially is explained 
by Professor Walter A. Morton in “Rate 
of Return and the Value of Money in 
Public Utilities,” published in the May, 
1952, issue of Land Economics. Discuss- 
ing Professor Bonbright’s testimony in a 
recent rate case of the Wisconsin Tele- 
phone Company, Professor Morton said 


(page 117): 


We can now quickly dispense with 
the argument that inflation protection 
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is required to attract new capital. The 
need for such protection, we must 
agree with Professor Bonbright, has 
not been established. But we can go 
further and say that it cannot be estab- 
lished. 

However desirable such protection 
may be as a matter of fairness, it 
certainly is not necessary. The new 
purchaser comes with an inflated dol- 
lar to buy prospective income in in- 
flated dollars. The old investor is help- 
less because his capital is already com- 
mitted ; the new investor looks to the 
present and future, and is not con- 
cerned with past injustices. Although 
original investors may, in fact, lose 
much real value, the new investor will 
buy shares so long as the yield is satis- 
factory. This is nothing new. It has 
always been so throughout the history 
of regulation. The owner of property 
has had to appeal to the courts, not to 
the market to protect him from confis- 
cation. 

So long as the nominalistic historical 

cost—cost-of-money method of rate 
making prevails, nothing stands in the 
way of continuous expropriation of 
past investors by means of a fall in the 
value of money. Furthermore, new in- 
flated dollars will always be forthcom- 
ing at a satisfactory current yield, ex- 
cept perhaps during times of galloping 
inflation. Consistently applied, this 
doctrine reduces the equity owner toa 
creditor in perpetuity who has no more 
protection against loss by inflation than 
any holder of obligations payable in 
money. It assumes he has a choice in 
action, not a title to property. In one 
respect the common stockholder is put 
into an even weaker position than 
other creditors, for the bondholder can 
withdraw his capital at maturity date 
and make a new deal whereas the 
equity investor is committed for the 
life of the enterprise. 


HAT he says, in effect, is that the 
continuous expropriation of past 
investors will not deter new investments 
unless and until the new investor loses 
confidence in the future. Because finan- 
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cial impairment is suffered by the past 
investor and because there is no impair- 
ment of corporate credit resulting there- 
from, corporate managements feel no 
pain and suffer very little criticism. They 
have not been and, in my opinion, may 
not be called to account for their failure 
to recover full economic depreciation un- 
less and until we have deflation. 


Accountability of Management in the 
Event of Deflation 


en the purposes of argument, let us 
agree that the present inflation and 
reduced purchasing power of the dollar is 
really only part of a long-term fluctua- 
tion. Let us assume that we are at cr near 
the top of a cycle and that over the next 
dozen years we will have a depression 
during which the dollar will be restored 
to its 1940 purchasing power in terms of 
the Consumers’ Price Index. This, of 
course, is the assumption of Table V, 
which also assumes that after the dollar 
has been restored to its 1940 level, it will 
be stabilized thereafter. 

I think everyone will agree that the 
purchasing power of the dollar cannot be 
restored except as a result of a severe and 
long-continued depression. To stick to 
unadjusted original cost depreciation in 
such a period would result in large profits 
from depreciation accruals by a great 
many companies. It would mean that a 
substantial part of the several billions of 
54-cent dollars invested in utilities in re- 
cent years would be returned twofold as 
a result of the customers paying for origi- 
nal cost depreciation in 100-cent dollars. 
I do not believe there is any reasonable 
possibility that public utility regulatory 
authorities will adhere to original cost 
depreciation in a period of severe and 
prolonged depression. It is not desirable, 
even if possible, that utility customers 
during a depression should be required 
to make up for depreciation deficiencies 
incurred during times of inflation. This 
theory runs counter to all regulatory con- 
cepts. 

I believe in the event of a depression 
that utility management may be called to 
account for its failure to make every 
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effort to obtain economic depreciation 
during inflationary periods, It is not in- 
conceivable that regulatory authorities, 
in periods of depression, may even re- 
quire depreciation deficiencies to be 
made up out of surplus. 


Responsibility of Utility Management 


y conclusion is, therefore, that utili- 

ty management is not discharging 
its full responsibility with respect to 
utility depreciation until it has made 
every reasonable effort to establish ad- 
justed original cost depreciation as a 
fixed principle. The failure to establish 
either (a) unadjusted original cost de- 
preciation, or (b) adjusted original cost 
depreciation, means that utility corpora- 
tions will be given nominal dollar depre- 
ciation (unadjusted original cost depre- 
ciation) in times of inflation and eco- 
nomic depreciation (adjusted original 
cost depreciation) in times of deflation, 
which is a heads I lose, tails you win, 
proposition. This will result not only in 
impairment of the stockholders’ invest- 
ment but might very well result in an 
impairment of the company’s credit. 

It is my recommendation that the is- 
sue of economic depreciation be pre- 
sented in rate cases and in court cases 
so that we can at least get the courts on 
the line with respect to this problem. It 
is my belief that when regulatory au- 
thorities and the courts understand 
fully the impact of unadjusted original 
cost depreciation, particularly in times 
of depression, that the justice of adjusted 
original cost depreciation will prevail. 
For the reasons stated above, the en- 
forcement of strict original cost depre- 
ciation during times of depression would 
constitute a very heavy and perhaps an 
illegal burden on consumers. In Illinois, 
The Peoples Gas Light & Coke Com- 
pany, of Chicago, has attacked the pro- 
priety of original cost depreciation in its 
pending rate case. Iowa-Illinois Gas & 
Electric Company has also attacked the 
constitutionality of the uniform system 
of accounts of the Illinois Commerce 
Commission with respect to the provi- 
sions requiring that depreciation be com- 
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puted on an original cost basis. These 
cases may very well settle this issue in 
Illinois, 


Original Cost Depreciation 
Is Not Res Adjudicata 


M*x assume that original cost de- 
preciation was made res adjudicata 
by the Hope Gas Case. Others assume 
that original cost depreciation is a fixed 
and immutable accounting principle. 
Neither is the case. If original cost de- 
preciation were res adjudicata legally and 
were a fixed and immutable accounting 
principle, perhaps utility management 
need not have but little concern that it 
will ever be held accountable for its fail- 
ure to attempt to recover full economic 
depreciation. It is because this matter is 
not res adjudicata and is not a settled 
accounting principle that management is 
in jeopardy in this respect. 

As authority for the legal proposition 
that original cost depreciation is not res 
adjudicata, I refer you to an article en- 
titled “Rate Making and Inflation,” by 
the Honorable John P. Randolph, gen- 
eral solicitor of the National Association 
of Railroad and Utilities Commissioners, 
in the July 3, 1952, issue of PusBLic 
UrTILities ForTNIGHTLY. He states that 
historical cost figures as a basis for the 
accruing of depreciation have been ren- 
dered obsolete by the inroads of inflation. 
In discussing the legal authorities he 
says (page 5): 

As is shown by the history of the 
legal conflict, the basic issue came to 
be whether rate-making agencies were 
required by the Federal Constitution 
to give predominant weight to repro- 
duction cost in arriving at a rate base, 
irrespective of the economic conse- 
quences or other considerations. All 
the Supreme Court has said is that 
the Constitution does not require any 
formula (specifically reproduction 
cost) for a rate base, In this current 
inflationary period it is important to 
remember that the court has not said 
that it is unfair or improper to con- 
sider a major change in price levels. 
This open door is especially impor- 
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tant if the change appears to be per- 
manent or of long duration. 


On page 8, in discussing the expense 
of depreciation, he says: 


... Another effect of inflation on the 
expenses of doing business is not quite 
so obvious but no less serious because 
it results in overstating even the num- 
ber of dollars of profit on the books 
of the utility. This comes about 
through charging the expenses with 
an insufficient number of dollars of 
depreciation accruals by basing such 
accruals on historical cost figures 
which have been rendered obsolete by 
the inroads of inflation. (Emphasis 
supplied. ) 


It is clear that Judge Randolph does 
not believe that the Hope Gas Case has 
made the question of basing depreciation 
on unadjusted original cost res adjudi- 
cata. 


ALSO refer you to a powerful article 

by Arthur H. Dean, a partner of Sul- 
livan and Cromwell, New York city, in 
the June, 1952, issue of the Harvard 
Law Review, entitled “Provision for 
Capital Exhaustion under Changing 
Price Levels.” On page 1351 Mr. Dean, 
in discussing the propriety of using un- 
adjusted original cost as a depreciation 
base, says: 


But, as all public utilities lawyers 
know, the Hope Case did not say that 
original cost alone was_ necessarily 
controlling or that original cost could 
not be adjusted to reflect seemingly 
permanent changes in price levels. 


For my authority that original cost de- 
preciation is not a fixed and immutable 
accounting principle, I refer you to 
“Changing Concepts of Business In- 
come,” constituting a report of the study 
group on business income organized by 
the American Institute of Accountants, 
and to Supplementary Statement No. 2, 
by the committee on concepts and stand- 
ards underlying corporation financial 
statements of the American Accounting 
Association, published in the October, 
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and Reproduction Cost,” in 41 Harvard 
Law Review 593, at page 600: 





1951, issue of the Journal of Account- 






ancy, page 461. 
The Real Issue 


O« might suppose from my com- 










On the ments on the Peoples Company 
t quite situation that I would propose that de- 
eCaluse preciation be based on reproduction cost. 
pueda This would only be practicable if all utili- 
books ty property were now being, and would 
about continue to be, replaced by similar prop- 
"with erty. By and large this is not the case 
dh; in the utility industry. Most utility prop- 
such erty is not replaced by identical property. 





Because of this fact I concur with Mr. 
Smith and the United States Supreme 
Court that reproduction cost as a basis 
for depreciation is generally inappro- 













does priate. 
has Neither do I think that the issue is 
tion that of cost versus present value. The is- 
udi- sue is really whether the depreciation 
base shall be cost in a stated quantum of 
dollars without modification because of 
icle the quality thereof, or whether it shall 
ul- be cost in a stated quantum of dollars 
in with recognition of the quality thereof. 
rd In other words, I think the question is, 
for as I stated before, what is the original 
ng cost in terms of current dollars of the 
n property consumed, not what is the cost 
- in terms of the current dollars of replac- 





ing the property. 


A’ long ago as March, 1928, Professor 
James C. Bonbright, of Columbia 
University, suggested this theory with 
respect to rate base in an article entitled 
“The Economic Merits of Original Cost 
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It is true that if a choice must be 
made between prudent investment in 
its unmodified form and reproduction 
cost then the former basis is likely to 
result in a less serious fluctuation of 
real incomes than is the latter basis. 
But one should not rest content to 
make this choice of evils without seek- 
ing a way out of the dilemma, A pos- 
sible way lies open. It is to accept the 
standard of prudent investment but to 
make the measure of that investment, 
not the historical money cost but the 
historical real cost. In other words, 
the rate base might be made to vary, 
not with changes in the cost of rail- 
way construction but rather with 
changes in an index of the cost of 
living. 


Professor Bonbright was, of course, 
discussing rate base, not depreciation 
base, and also it must be remembered 
that at the time Smyth v. Ames was the 
law of the land. 

Responsible accounting authorities 
agree that the mechanics of providing 
for economic depreciation present no 
serious problem, While it is true that not 
all the authorities agree on the proper 
method, I do not believe that the ques- 
tion of method presents any serious diffi- 
culty. I believe the presentation made by 
the Peoples Company in its pending rate 
case presents a practical solution to this 
problem. 





Te problem under discussion—the 
impact of inflation on the law gov- 
erning depreciation accounting — is 
simple: The fact that present accounting 
methods, prescribed by the public serv- 
ice commissions, the Bureau of Internal 
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Revenue, and the courts, misrepresent 
utility earnings to the extent of perhaps a 
half-billion dollars a year and that, even 
if costs go no higher than they are today, 
the investment in public utility stocks has 
already been confiscated to the extent of 
over $4 billion. 

Solutions to the problem are equally 
simple. In fact, the only real problem— 
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as in so many business situations—is the 
human element: how best to analyze, 
solve, and present the problem so as to 
bring conviction to the hearts and minds 
of the public utility commissioners, the 
tax collectors, and the judges—and 
those gentlemen are hardheaded and 
hardhearted and not easily moved by the 
plight of the public utilities and taxpay- 
ers. 


The Problem 
_ typical utility property is a going 
and growing concern; its accruals 
to the depreciation reserve are invested 
in expanding plant, and the various ele- 
ments of plant wear out and are retired 
at different times. 

To simplify the problem, let us take the 
case of a utility that is not expanding, 
such as the ferryboat company described 
in the Toronto, Hamilton & Buffalo 
Navigation Company Case,” but let us 
assume that our hypothetical company is 
not faced with the competition of a 
bridge, that it started operations fifty 
years ago with three ferryboats repre- 
senting a total investment of $1,000,000, 
and that it can look forward to another 
fifty years of operation. The company 
has paid a modest dividend throughout 
those years, accumulated no surplus to 
speak of, but has set aside each year an 
amount for depreciation which with in- 
terest now amounts to exactly the amount 
of the original investment, and—as it is 
a hypothetical case—let us assume that 
the ferryboats are all condemned and 
must be replaced this year, precisely 
when the engineers who computed the 
original depreciation accruals predicted 
they would have to be retired. 

The company finds, however, that its 
$1,000,000 depreciation fund is exactly 
enough to buy one ferryboat, not three, 
and that it must have three ships to con- 
tinue the service. Being a public utility, 
it is compelled to continue operation. 
Where is it to get the $2,000,000 addi- 
tional capital needed to buy three new 
ships? Neither the income tax people nor 
the rate-making authorities would have 
allowed it to charge as an expense in the 
past any more than just barely enough 
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to cover the original cost of the invest- 
ment. What has happened then is that 
the investors who put their money into 
three ferryboats fifty years ago and who 
served the public faithfully all those 
years are now required to invest a further 
$2,000,000, following which they will 
have three ferryboats no newer and no 
better than those they started with. If 
they want better ships, that will cost more 
money. 

Is it likely that the company can find 
new investors to put up the $2,000,000 
when the original investors have had two- 
thirds of their investment confiscated? 
Hardly—the only probable outcome is in- 
solvency and government ownership. 


HE same process of piecemeal con- 

fiscation is taking place in the tele- 
phone industry today—and in other 
utilities, railroads, and heavy industry in 
general.’ For example, telephone equip- 
ment which cost $250 a line less than 
ten years ago costs double that amount 
today, and when a company is allowed 
to charge depreciation expense only on 
$250 it means a confiscation of 50 per 
cent of its investment even if costs go up 
no higher than they are at present. Be- 
cause retirements and replacements are 
piecemeal, because telephone plant con- 
tinues to expand, and because superla- 
tive management and maintenance have 
stretched depreciation accruals so that 
they perform more work than could con- 
servatively have been anticipated, the ac- 
tual facts of confiscation are hidden in 
a maze of figures and obscured by group 
accounting, but the confiscation is there 
just as truly as in the hypothetical case 
of the ferryboat company—only work- 
ing twice as fast, on a 25-year basis in- 
stead of on a 50-year one. 

That is the situation and—as in the 
case of the ferryboat company—the 
problem is where to find the money to 
replace the present equipment when the 
shareholders realize that half of their in- 
vestment has gone down the drain. Un- 
doubtedly, there are some who see bank- 
ruptcy and government ownership as a 
perfectly acceptable and inevitable solu- 
tion. 
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Various economists whose books 
and testimony have been widely cited by 
the regulatory bodies frankly admit that 
their ultimate ideal is government own- 
ership. For my part, I have sufficient 
faith in the good sense of the majority 
of the American people to believe that 
the trend to Socialism will have reached 
its limits by the end of 1952. I have con- 
fidence too that the regulatory authori- 
ties will soon perceive that present poli- 
cies can lead to no other end than gov- 
ernment ownership. So, having stated 
the problem, let us now proceed to the 
law on the subject. 


The Law 


HE Supreme Court, in United Rail- 
t ee v. West, recognized the exist- 
ence of the problem when it held that 
depreciation, like rates of return, should 
be computed on present fair value,* but 
the decision was not in harmony with 
usual business accounting methods then, 
now, nor at any time—at least as far 
back as the time of Christ when Vitru- 
vius set down as clear a definition of 
straight-line depreciation accounting 
based on cost as has ever been written.® 
In any event, the United Railways 
theory was demolished by Brandeis’ dis- 
sent in that case, discarded by Hughes 
in Lindheimer v. Illinois Bell, and ex- 
pressly overruled by Douglas in the 
Hope Gas Case,® so that it would be a 
waste of time at this late date to chal- 
lenge the standard accounting practice 
of depreciation based on cost. 

Many authorities hold that that ends 
the matter—there is no confiscation if 
depreciation gives back to the investor 
the same number of dollars that he origi- 
nally invested. The example of the fer- 
tyboats shows that that conclusion sim- 
ply is not true. Furthermore, as I see it, 
the Brandeis dissent and the Illinois Bell 
decision, which today embody the law 
of the land, by no means close the door 
—in fact they point the way—to a solu- 
tion which will provide for replacement 
of plant and not merely for recuperation 
of the original cost. The answer is to be 
found in the ratio decidendi of the 
Brandeis and Hughes opinions. 


HE Hope Gas decision gives Lind- 

heimer v. Illinois Bell as authority 
for basing depreciation charges on cost.” 
The Illinois Bell decision in turn defines 
depreciation, describes the straight-line 
accounting method of computing it, and 
states the purpose of depreciation ac- 
counting ; namely, “to include in the op- 
erating expenses . . . an allowance for 
consumption of capital in order to main- 
tain the integrity of the investment in 
the service rendered.”® Here the court 
refers us to Knoxville v. Knoxville 
Water Co. 212 US at pages 13 and 14 


from which I quote: 


Before coming to the question of 
profit at all the company is entitled to 
earn a sufficient sum annually to pro- 
vide not only for current repairs, but 
for making good the depreciation and 
replacing the parts of the property 
when they come to the end of their 
life. The company is not bound to see 
its property gradually waste, without 
making provision out of earnings for 
its replacement. It is entitled to see 
that from earnings the value of the 
property invested is kept unimpaired, 
so that, at the end of any given term 
of years, the original investment re- 
mains as it was at the beginning. It is 
not only the right of the company to 
make such a provision, but it is its 
duty to its bond and stockholders, and, 
in the case of a public service corpora- 
tion, at least, its plain duty to the pub- 
lic. If a different course were pursued 
the only method of providing for re- 
placement of property which has 
ceased to be useful would be the in- 
vestment of new capital and the issue 
of new bonds or stocks. This course 
would lead to a constantly increasing 
variance between present value and 
bond and stock capitalization—a tend- 
ency which would inevitably lead to 
disaster either to the stockholders or 
to the public, or both. 


" Pyom back to the Hope Case, we 
read that: “By such a procedure 
(depreciation based on cost) the utility 
is made whole and the integrity of its 
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investment maintained.” For authority, 
the decision refers us to the Brandeis 
dissent in United Railways v. West for 
“an extended analysis of the problem,”!” 
and, in that analysis, Brandeis states that 
the primary purpose of the depreciation 
charge is to “preserve the integrity of 
the investment.” In support of that 
point, Brandeis cites the very same 
pages 13 and 14 of the Knoxville Water 
Case which I have just quoted. 

That definition of the primary purpose 
of public utility depreciation accounting 
—to provide for replacements—is then 
still the law of the land, nor could it be 
otherwise. The accounting method used 
to achieve this purpose is to figure de- 
preciation on cost which in theory re- 
turns to the investor the dollar amount 
of his original investment; in Illinois 
Bell and Hope Gas, the court found that 
this was all that was needed in those par- 
ticular cases. The court did not stultify 
itself by holding that recuperation of the 
dollar amount originally invested is the 
purpose of depreciation accounting, for 
it is obvious that in a continuing utility 
enterprise the investors never do get 
their money back.” All they expect is 
that the integrity of their investment be 
maintained—that they end up with 
three ferryboats and not just one—and 
that is what the law provides. In this con- 
nection, let me cite Justice Hughes in the 
Minnesota Rate Cases: 


The property is held in private own- 
ership and it is that property, and not 
the original cost of it, of which the 
owner may not be deprived without 
due process of law."® 


HE Brooks-Scanlon decision, in 
which Brandeis joined, reiterated 
that position : “It is the property and not 
the cost of it that is protected by the 
Fifth Amendment.”"* Later, five years 
after the Hope Gas decision, the same 
doctrine was upheld in TVA v. Powel- 
son and in the Toronto, Hamilton & 
Buffalo Case with specific page citations 
to the Minnesota and Brooks-Scanlon 
cases.15 
Why then, if it is the property and not 
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the cost which is protected by the Con- 
stitution, did the Hope Case and the 
Hughes and Brandeis opinions cited in 
that case, uphold the accounting practice 
of basing depreciation on cost? Because, 
as Brandeis says in his United Railways 
dissent, “the only expense of plant re- 
tirement which is capable of reasonable 
ascertainment (is) the known cost less 
the estimated salvage value,” and he 
adds: 


. . . The most that a continuing busi- 
ness like a street railway may expect is 
that, at the end of the service life, it 
shall be reimbursed with the then value 
of the original investment or with 
funds sufficient to replace the plant 
. . . (However), there is no basis for 
assuming that either the value of the 
original investment or the replacement 
cost will, at the end of the service life, 
equal or approximate the present val- 
ue . .. as to this, even the economist 
can know nothing, save how the gen- 
eral price level has heretofore fluc- 
tuated from year to year; and that 
periods of rising prices have ever been 
followed by periods of falling prices.” 


And Justice Stone who agrees com- 
pletely with Justice Brandeis in that dis- 
sent, adds: 

... the function of a depreciation fund 
for rate-making purposes must be tak- 
en to be the establishment of a fund 
for the replacement of plant rather 
than the restoration of cost or value 
of the original plant investment. 


7 Stone points out that the uni- 
versal practice of accountants is to 
base depreciation on cost, and that ex- 
perience has shown that cost “has proven 
to be the most trustworthy guide,” add- 
ing “I think that we should be guided by 
that experience and practice in the ab- 
sence of proof of any special circum- 
stances showing that they are inappli- 
cable to the particular situation.”!” 

So there we have a complete expres- 
sion of the law of the land on public 
utility depreciation, as enunciated by 
Hughes, Brandeis, and Stone and con- 
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firmed by the Hope Gas and later 
decisions ; namely, that a utility company 
is entitled to accumulate funds sufficient 
to replace its plant at the end of its serv- 
ice life, and that the only reasons cost 
is used as the basis of depreciation ac- 
cruals is because that method has worked 
fairly well in the past and because origi- 
nal cost is known and ultimate replace- 
ment cost is not. 

Manifestly, the burden is on the utility 
companies to show that today there are 
special circumstances such as Justice 
Stone referred to which warrant a new 
approach to the problem of utility de- 
preciation, and—having stated the prob- 
lem and the law—let us now pass on to 
the solution. 


The Solution 
HE simplest, most sensible solution 

T; have seen is not of my making. It 
was proposed by the Southern Bell Tele- 
phone & Telegraph Company in a 
Georgia rate case and later in Alabama, 
Florida, Tennessee, and Louisiana. 

Briefly, the proposal was to continue 
basing depreciation accruals on cost, but 
supplementing them by charging as an 
expense the difference between the origi- 
nal cost of the property retired in a given 
year and the average replacement cost of 
that property in that year. The commis- 
sions turned down this proposal on the 
grounds that it was not sanctioned by 
good accounting principles, nor by the 
FCC, nor by the Bureau of Internal Rev- 
enue, and because the commissions con- 
sidered that the company should provide 
the capital requirements of the business, 
not the ratepayers, and that present sub- 
scribers should not be asked to pay for 
replacements for the benefit of future 
subscribers."® 

In view of those decisions, I should 
like to advance an alternative solution 
that should be more acceptable, at least 
from the viewpoint of theoretical eco- 
nomics, which nowadays seems to take 
precedence over practical finance or con- 
stitutional law. 


HE problem of inflation, as we all 
know, is merely one of currency de- 
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preciation and can be approached from 
that viewpoint, In other countries they 
have had the same problem for years, 
but in much more aggravated form. For 
example, our Shanghai company got 10 
rate increases in a 12-month period, and 
I recall one cable we received from the 
manager that year: 


RECEIVED RATE INCREASE 
TUESDAY. STRONGLY PRO- 
TESTED INADEQUACY AND 
RECEIVED SECOND RATE IN- 
CREASE FRIDAY. 


By the time the government took us 
over, residence rates were 300 times the 
pre-Communist level. Coin boxes were 
substituted by wooden crates to hold the 
paper money and the crates had to be 
dumped twice daily to get the money to 
the bank before it depreciated. 

When currency depreciation reaches 
those extremes, the accountants, public 
service commissioners, and judges have 
to be pretty well set in their ways to ig- 
nore it. When a telephone accountant 
finds that the annual depreciation charge 
will just about buy one telephone, he 
knows that something has to be done— 
and quickly. In each country where the 
problem has arisen in acute form—and 
that includes most of the world—it has 
been met, in some cases by a single re- 
valuation of plant, in others by a con- 
tinuing series of revaluations, in other 
cases by accruals to a foreign exchange 
or currency depreciation reserve or by 
means of secondary books kept on a gold 
basis. 


N the United States, with only two- 

fold inflation—50O per cent confisca- 
tion—the problem could be met by say 
monthly accruals to a currency deprecia- 
tion reserve to take care of the difference 
between the original cost of property and 
the estimated current cost—not just of 
the plant retired—as in the Southern 
Bell proposal—but based on the entire 
plant, the same as the accruals for de- 
preciation. For reasons of policy, the re- 
serve should probably be labeled “Re- 
serve for Retirements and Replace- 
ments,” rather than for “Currency De- 
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preciation,” and certainly it should not 
be added to the regular depreciation re- 
serve, or we might later find it deducted 
from the book cost of plant to arrive at 
a net rate base.’® 

The mechanics of the plan should not 
be too difficult to work out. At the end 
of each month, an accrual would be made 
to this new reserve representing the dif- 
ference between the accruals to deprecia- 
tion figured on cost and what those ac- 
cruals would be if figured on present fair 
value. The difference would be com- 
puted on the basis of material prices, la- 
bor costs, material-labor ratios, and 
taxes, in precisely the same way as cur- 
rent cost studies are now made in many 
rate cases. In some of the larger com- 
panies, these indices are already kept up 
to date for rate purposes and a system 
could be worked out initially for the 
smaller companies by one of the inde- 
pendent experts in that field and kept up 
to date with little trouble. 


U NDER FCC, FPC, and ICC rules, the 


computation of depreciation rates 
must be based on forecasts of future net 
salvage value and, among other factors: 
“obsolescence, changes in the art, changes 
in demand and requirements of the pub- 
lic authorities.” ®° If we can predict the 
requirements of the public authorities, 
and have our predictions accepted by the 
Bureau of Internal Revenue, we should 
certainly not be stumped by any diffi- 
culties in these current cost computa- 
tions.”? 

The reserve could be started by mak- 
ing an actuarial reserve requirement 
study of the present reserve for deprecia- 
tion. Any excess in that reserve—and a 
well-managed utility should have an ex- 
cess—could be transferred to the new 
currency depreciation reserve to the ex- 
tent needed on the basis of present costs, 
and the balance credited to the com- 
pany’s earned surplus. This procedure 
would quite properly reduce the depre- 
ciation deduction where commissions in- 
sist on using a net book cost rate base, 
and the excess in the depreciation reserve 
unquestionably belongs to the company as 
was held by the Supreme Court in the 
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New York Telephone Company Case 
and other cases. 

The question then is whether a court 
—the Supreme Court— would recognize 
the propriety of a currency depreciation 
reserve, by whatever name it might be 
called. 

The Brandeis, Hughes, and Stone 
opinions which I have quoted indicate 
that those justices if they were alive to- 
day would certainly admit the validity 
of such a reserve provided that the com- 
pany involved were able to demonstrate 
that present circumstances are such that 
original cost no longer represents a trust- 
worthy guide to probable replacement 
cost—that a new plateau of prices has 
definitely been established on the basis 
of higher wages and higher taxes which 
no one can reasonably expect to revert 
to former levels.** By the same token, the 
present court cannot without stultifica- 
tion accept the Brandeis and Hughes 
opinions as authority in the Hope Gas 
and later cases, and reject the ratio 
decidendi of those opinions, so I would 
say that in a proper case, properly pre- 
sented, we should be able to rely on the 
continued application of the Minnesota 
and Brooks-Scanlon doctrine—“‘it is the 
property and not the cost of it that is 
protected by the Fifth Amendment.” 


ly support of the currency depreciation 
approach to the problem, I might 
point out that in the Lindheimer v. IIli- 
nois Bell Case, the evidence before the 
court carried down only to the end of 
1932, in the United Railways Case down 
to 1929, both prior to devaluation of the 
dollar. 

When the United States government 
altered the gold equivalent of the dollar, 
in effect it created a new monetary unit. 
Suppose that it had at the same time 
changed the name of the currency, as so 
many other countries have done in the 
course of devaluation, does anyone be- 
lieve that if the Illinois or United Rail- 
ways Case had come up under such cir- 
cumstances, Hughes, Brandeis, or Stone 
would have held that there was no con- 
fiscation provided the company were al- 
lowed to recuperate say one peso or one 
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shilling for each dollar invested? Mani- 
festly not. The court would certainly 
have held that the circumstances were 
such that the recuperation of original 
cost—pesos for dollars—would no long- 
er give the investor, to quote Justice 
Brandeis, “funds sufficient to replace the 
plant.” But the cases arose too soon, the 
name attached to our currency was not 
changed, there was no Food and Drug 
Administration requirement that the label 
on the dollar show its adulterated con- 
tent, and there was no evidence in 1929 
or 1932 that the change in equipment 
prices was anything more than a transient 
and recurrent fluctuation, such as had 
occurred many times in the past. 

With the devaluation of the dollar, 
however, and other still more serious in- 
flationary influences, currency deprecia- 
tion would seem to be the proper angle 
from which to attack the problem, and 
there is basically no reason why regula- 
tory bodies and the Bureau of Internal 
Revenue should accept LIFO methods, 
based on price indexes, for the consump- 
tion of inventory, and reject similar 
methods for the consumption of equip- 
ment.*4 


Conclusion 


I* closing, I should say something of 
the magnitude of the problem which 
I have been discussing. 

In the case of the electric utilities it 
would seem conservative to say that the 
adjustment of depreciation charges to re- 
flect present replacement costs would in- 
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crease that expense by at least 60 per 
cent, reducing 1951 net income by close 
to $300,000,000 or about 35 per cent. 
On the balance sheet side, even assum- 
ing that prices rise no higher than at 
present, the shortage in the depreciation 
reserve would be at least two and a half 
billion dollars, which would be enough 
to wipe out completely the present cor- 
porate surplus and about a sixth of the 
present par value of the common stock.* 

The telephone industry, and particu- 
larly the Bell system, has installed so 
large a proportion of the dollar value of 
its plant since 1945, at relatively high 
prices, that a 30 per cent adjustment 
would appear to be sufficient, and this 
would cut net income by about $115,000,- 
000 or say 30 per cent. On the balance 
sheet side, the depreciation reserves 
would be short about a billion dollars, 
which would be equivalent to eliminating 
the present surplus and wiping out 
nearly a fifth of the present par value of 
the common stock.”® 

To a greater or lesser degree, the 
same situation is true of other public 
utilities and heavy industry in general, 
and unless the commissions and the Bu- 
reau of Internal Revenue are willing to 
take a new look at depreciation account- 
ing methods—and I mean raise rates 
and reduce taxes—most of our public 
utility companies will soon find that 
they have only one ferryboat left instead 
of three, and that receivership or gov- 
ernment ownership is waiting for them 
at the next bend in the river. 
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429, 430. 
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18 Re Southern Bell Teleph. & Teleg. Co. 
(Ga.) Docket 195-U, File 19315, November 1, 
1951, 91 PUR NS 97; Re Southern Beli 
Teleph. & Teleg. Co. ( ‘Ala. ) Docket 12920, 
January 25, 1952, 92 PUR NS 97; and Re 
Southern Bell Teleph. & Teleg. Co. (Fla.) 
92 PUR NS 335. The Alabama commission 
pointed out that for the company to recuper- 
ate its alleged retirement loss of $479,105, it 
would have to increase rates by $1,055 ,000, 
thanks to the tax burden. This brings up one 
of the most serious aspects of rate revision, 
but the author is optimistic enough to believe 
that a solution of that problem is by no means 
impossible—after November. 

19This may seem fantastic, but one eco- 
nomics professor states that if depreciation is 
computed at current levels and the “gross asset 
value is kept at original cost” a company’s 
accounts might “show some assets with nega- 
tive book values” (E. Cary Brown, “Deprecia- 
tion Adjustments for Price Changes,” Harvard 
University 1952, pp. 98-9), and later states 
that “the excess of replacement-cost over his- 
toric-cost depreciation” would logically be con- 
sidered a capital gain and taxed accordingly at 
the time of retirement! (Jbid. page 109.) 

80FCC Uniform System of Accounts, § 
31-01-3; FPC idem, Definitions 13. 

21 “We think that in the case of railways and 
regulated utilities, provisions for exhaustion of 
property computed on the basis of current 
price levels should be made mandatory, as a 
matter both of good accounting and of sound 
economic policy. . . . We find it difficult to 
understand why an accountant who claims, and 
is presumed, to be competent to pass upon the 
fairness of a purely subjective computation of 
a charge for accelerated depreciation or of the 
application of LIFO accounting on the basis of 
price indexes should not be, or be expected to 
become, competent to pass also on the fairness 
of an application of a price index to a charge 
for exhaustion.” George O. May and Oswald 
W. Knauth, in Changing Concepts of Busi- 
ness Income, Macmillan, 1952, pages 135-138, 
prepared by committee of American Institute 
of Accountants. 

22 Board of Public Utility Comnrs. v. New 
York Teleph. Co. (1925) 271 US 23, 30-32, 70 
L ed 808, 812, 813; Pacific Teleph. & Teleg. Co. 
v. Whitcomb (1926) PUR1926D 815, 12 F2d 
279, 283-4, affd. 276 US 97, 72 L ed 483. 

23 “Needless to say, the future course of this 
inflation will be unknown until it has ceased to 
be the future. I am ready to assume, however, 
that we have not yet reached the top of the hill; 
that we are not quite sure whether there will 
be any well-defined top; and that an ultimate 
return to the price levels prevailing before the 
last war cannot be predicted with confidence.” 
James C. Bonbright, Land Economics, Febru- 
ary, 1951, page 16 

“We in the United States were blessed for 
many years with a monetary unit having a 
relatively stable value or purchasing power in 
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that short-term fluctuations normally tended to 
average out over the business cycle. We there- 
fore customarily assumed that the dollar might 
be regarded as a uniform standard of measure- 
ment of wealth for the purpose, among others, 
of distinguishing between income and capital 
and of ascertaining the extent to which any 
particular capital asset has been exhausted. To- 
day, however, it is abundantly clear that the 
dollar cannot be so regarded. Since 1939 the 
purchasing power of the dollar has been re- 
duced by approximately one-half; there is 
grave doubt whether its downward progress 
will be checked here; and certainly there ap- 
pears to be little likelihood that it will regain 
its prewar value.” Arthur H. Dean, 65 Har- 
vard Law Review 8, June, 1952, page 1347. 

“The prospect that the general price level 
will continue to be substantially higher, again 
presents for consideration the inherent eco- 
nomic validity of provision for depreciation on 
a basis adjusted for the change in the purchas- 
ing power of money.” J. Rhoads Foster and 
Bernard S. Rodey, Jr., Pustic Utiuities Fort- 
NIGHTLY, February 15, 1951, Vol. XLVII, No. 
4, pages 232-3. 

24“Tt is difficult to see how acceptance of 
LIFO as now applied can long be combined 
with rejection of the current price level as a 
basis of charges for property exhaustion.” 
Changing Concepts of Business Income, op. cit. 
page 60. 

25 This is on the assumption of a 60 per cent 
increase in depreciation requirements, which 
seems reasonable; viz. The Peoples Gas Light 
& Coke Co. Docket 38244, Illinois Commerce 
Commission, 1951, shows a 66.5 per cent differ- 
ence between depreciation based on original 
cost and depreciation based on the BLS Con- 
sumers’ Price Index as of June 30, 1951. That 
index shows far less depreciation of the dollar 
than do construction indexes or special indexes 
based on public utility plant. The National 
City Bank Monthly News Letter, August, 1949, 
page 61, estimates that 1948 depreciation ac- 
cruals of all industries would have to be in- 


creased by $4.4 billion to allow for the excess 
of replacement cost over original cost, which 
means a 71 per cent increase over the $6.2 
billion depreciation estimated for that year in 
“The Economic Report of the President,” Janu- 
ary, 1952, page 203. J. Gaston Frank in 
“Effects of Depreciation Policy,” National In- 
dustrial Conference Board, New York, 1950, 
page 16, estimates the increase at $3.8 billion 
for 1948, or 61 per cent. Professor E. Cary 
Brown in “Depreciation Adjustments for Price 
Changes,” Graduate School of Business Ad- 
ministration, Harvard University, 1952, pages 
28-34, uses a 50 per cent increase in his compu- 
tations covering all industries other than utili- 
ties, based on 1951 estimates. Considering that 
utilities have a relatively long-lived plant and 
that 1952 prices are considerably higher than 
in 1948 or 1951, an assumed 60 per cent increase 
in depreciation requirements for utility plant 
seems quite conservative. 

The figures used are based on the FPC 
“Statistics of Electric Utilities in the U.S.” 
for 1951 except for surplus and common stock 
figures which are from the December 31, 1950, 
report. 

26 These percentages—30 per cent for the 
telephone industry and 60 per cent for the elec- 
tric—are hypothetical. The actual percentages 
can only be determined by each individual com- 
pany, and group percentages have little signifi- 
cance other than to indicate the magnitude of 
the problem. In the case of Southern Bell 
Teleph. & Teleg. Co. it is estimated that ac- 
cruals based on current costs would be 26 per 
cent higher than on original cost, but the in- 
dustry figure may be considerably higher, as 
the postwar increase in the dollar plant invest- 
ment in that particular company has been much 
higher than in the industry as a whole. 

The figures used are based on the FCC 
“Statistics of the Telephone Industry” for the 
twelve months ended December 31, 1951, ex- 
cept for the surplus and common stock figures 
which are estimated on the basis of the De- 
cember 31, 1949, report. 





Public Utility Depreciation 
By CHARLES W. SMITH* 


LEVEN years ago this month I ad- 
dressed this section at Indianapolis 
on the subject of depreciation. I return 
to that subject today with the same perse- 
verance with which a murderer returns 
to the scene of his crime. 
Eleven years ago gas and electric utili- 
*Chief, bureau of accounts, finance, and 
rates, Federal Power Commission. The views 
expressed herein are the speaker’s and should 


not be interpreted as representing the views of 
the Federal Power Commission. 


ties had just inaugurated a new method 
of accounting for the consumption of 
plant; namely, depreciation accounting. 
There was considerable doubt and uncer- 
tainty as to how the new requirements 
would work, some fear in the industry 
that the results would not be good. In 
fact, in the opinion of many utilities, the 
depreciation provisions of the then new 
System of Accounts were exceeded in 
their undesirability only by the require- 
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ment that the accounts be stated on an 
original cost basis. 

Eleven years ago I strongly supported 
the straight-line method of depreciation 
accounting. I urged before this group, 
with some temerity, that the annual pro- 
vision for depreciation, that is deprecia- 
tion expense, be harmonized with the de- 
duction of accrued depreciation in the 
computation of the rate base by the de- 
duction of the depreciation reserve. You 
will remember that that was before the 
Supreme Court decision in the Hope 
Case. 

What has the experience of these in- 
tervening eleven years shown? It has 
shown that depreciation accounting can 
work, in fact has worked well, Utilities 
on the whole have done a good job in 
applying depreciation accounting prin- 
ciples. 


fy 1940 the depreciation reserves of the 
class A and class B electric utilities 
amounted to $1,912,000,000. At the end 
of 1951 the reserves amounted to $4,734,- 


000,000. In 1940 the reserves were 
about 13 per cent of plant, whereas at the 
end of 1951 they amounted to about 20 
per cent, although in the meantime plant 
increased about 60 per cent. I am sure 
all of you know the important part played 
by improved depreciation practices in re- 
spect to the financing of these large plant 
additions. 

The method of depreciation accounting 
which has come into the ascendancy in 
this period is the straight-line method. 
There are some electric utilities which 
use interest methods but their number is 
not great. The chief electric utilities em- 
ploying an interest method are located in 
this area. Eleven years ago they were in 
advance of the depreciation procession— 
their depreciation reserves exceeded the 
reserves of electric utilities in general. 
That is not true today. Some of the larg- 
est electric utilities employing an interest 
method have descended from a position 
of much above the average to a position 
of below the average. I suggest that every 
electric utility using an interest method 
—I know of very few gas utilities using 
that method—re-examine its practices to 
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see if it should not get in line with most 
of the other members of the industry. 

Consistent treatment of depreciation 
expense and accrued depreciation has 
been obtained in rate proceedings. Over- 
whelmingly, where the straight-line 
method is used, the depreciation reserve 
is now deducted in arriving at the rate 
base. 


I N looking over my notes of eleven years 
ago I found one argument against de- 
preciation which at the time received 
great emphasis but which I have not 
heard mentioned for several years. I be- 
lieve you have forgotten it too. It was 
the argument of the “vanishing rate 
base.” It was seriously contended that the 
deduction of depreciation reserve in the 
computation of the rate base would re- 
sult in a diminishing base until the base 
would almost disappear entirely. The 
net plant of the class A and class B elec- 
tric utilities in 1940 amounted to about 
$12.5 billion, whereas at the end of 1951 
it amounted to about $18.5. Thus it ap- 
pears the theory of the vanishing rate 
base itself has vanished while the rate 
base, in fact, goes merrily upward. 

Accordingly, it appears that great 
progress has been made in the field of 
depreciation since I spoke to you last. It 
would seem, on the surface at least, that 
many, if not most, of our depreciation 
problems had been substantially solved. 

But depreciation is a subject which 
will not stay down. Today we have a 
somewhat growing agitation for a new 
kind of depreciation. Strangely enough, 
in view of the history of public utility de- 
preciation practices, the current argu- 
ments are aimed not at recording less de- 
preciation expense than is accomplished 
in the normal or orthodox manner, but a 
great deal more. It is being seriously 
argued by some representatives of the 
utility industry, and perhaps by a few 
utilities themselves, although I know of 
only two or three which seriously sup- 
port the argument, that depreciation 
should not be based upon cost as pro- 
vided generally in the Uniform Systems 
of Accounts but should be based upon the 
value of utility property. 
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I HAVE said on numerous occasions that 
a utility which does not record 
adequate depreciation expense is court- 
ing disaster. If it is necessary to allow 
depreciation on a value basis in order to 
preserve the soundness of the utility in- 
dustry, then I would be for it, for I 
would no more relish trying to regulate 
a sick industry than you would enjoy 
representing one. After studying the 
question seriously and long, I am con- 
vinced that the fair value method should 
not be employed. 

Now we are not without some experi- 
ence in this field. My very first work 
when I became associated with utility 
regulation was to help write the brief in 
the United Railways* Case in which the 
company claimed depreciation on a fair 
value basis. The Supreme Court upheld the 
company’s contention in January, 1930. 
The Supreme Court decision was never 
popular with the industry and from the 
time that decision was handed down until 
1944, when it was specifically overruled 
in the Hope Case,? I do not recall having 
met one single utility representative who 
favored fair value depreciation. In fact, 
I have always felt that there was general 
agreement that the court’s action in the 
Hope Case in this respect was eminently 
sound. This experience in a different 
economic era should not readily be dis- 
missed. 

The fair value argument is rooted in 
the proposition that the function of de- 
preciation accounting is to finance re- 
placements. I would be the last person 
to deny that depreciation does have con- 
sequential financial effect, but certainly 
its function is not to finance replace- 
ments. The function of depreciation ac- 
counting is to record an actual cost of 
operation. Plant is purchased in advance 
of use and when use occurs the cost of the 
plant is charged pro tanto to operations. 
In other words, it becomes a cost of serv- 
ice, like labor and fuel. If the plant is 
never replaced that does not excuse the 
recording of depreciation. Ifa loss is sus- 


1 United R. & Electric Co. v. West (1930) 
280 US 234, PUR 1930A 225. 

2 Federal Power Commission v. Hope Nat. 
Gas Co. (1944) 320 US 591, 51 PUR NS 193. 
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tained, in which event depreciation ac- 
counting does not aid in financing re- 
placements, depreciation goes on just the 
same and must be recognized. 


LANT, in a sense, is a deferred charge 

to operations. Suppose instead of buy- 
ing plant a utility rented it under a long- 
term lease. What would be the cost of the 
annual rent? Obviously the dollar 
amount paid. 

There is no substantial difference be- 
tween acquiring the use of plant under a 
long-term lease and buying it outright. 
In both cases the cost is definite and fixed. 
In both cases different amounts may have 
to be paid in the future for the use of new 
equipment replacing the old. This fact, 
however, does not change what has al- 
ready been paid in the one case or agreed 
to be paid under the lease in the other. 

Any item of expense may increase in 
the future—labor, fuel, supplies. That is 
no reason why costs presently incurred 
should be inflated because they may be 
higher in the future. This, in my opinion, 
is just as true of plant as of anything else. 
When the cost is incurred it should be 
recognized and not before. 

Fair value depreciation is based upon 
the premise that the cost of replacement 
will be different from the original cost and 
that sufficient cash to finance the replace- 
ment must be derived from the use of the 
old item. Accepting the theory arguendo, 
this means that an estimate must be made 
today of the cost of replacing items of 
plant many years in the future. It is 
necessary under the theory to estimate 
the price for decades to come. If a new 
generating station is purchased today for 
$50,000,000 and it is estimated that at 
the end of forty years, in 1992, the cost 
of replacing it will be $100,000,000, then 
depreciation must be accrued beginning 
immediately on $100,000,000. If it is 
estimated that all the natural gas pipe- 
lines built in recent years will have a re- 
placement cost at the time of replace- 

ment of 100 per cent or more above 
original cost, then all such pipeline com- 
panies, under the theory, must begin to- 
day to accrue depreciation on that esti- 
mated replacement cost. It is sheer 
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speculation, of course, to guess at what 
the cost of generators and natural gas 
pipelines will be in 1992, 


WOULD like to emphasize that the esti- 

mated cost of replacement at the time 
of replacement is the core of the fair 
value depreciation argument. If the price 
of generators should increase 100 per 
cent by 1980 and then decrease to the old 
level by 1992, no problem in respect to a 
generator to be replaced in the latter year 
would be presented, for the level of prices 
when replacements are not made is of 
consequence under the theory. It makes 
little difference to me how high caviar 
goes if I am not in the mood to eat caviar. 
It makes little difference how high the 
price of gas pipelines and generators go 
to a utility not in the market at the time 
to purchase them. When we start to pre- 
dict the cost of replacement of utility 
property far into the future, we can see 
how speculative, conjectural, and contro- 
versial the results will be. 

Another basic assumption of the fair 
value theory is that price levels will not 
materially recede. I have yet to meet 
anyone who would argue for fair value 
depreciation in a period of declining 
prices. Many times in the 1920’s I heard 
statements to the effect that prices would 
not recede. I believed them then. I heard 
many responsible people say in the 1920’s 
that we were on a new plateau of prices 
and destined to stay there for many, 
many years. You probably heard state- 
ments of the same tenor. But we know 
what occurred in the 1930's. 

I certainly do not know what the 
future of prices will be, but I firmly 
believe there will be price cycles. Cer- 
tainly there are many signs that prices 
could change. Wars have always caused 
sharp increases in prices. After peace 
has been restored prices have always de- 
creased. An exception relates to World 
War II during which prices were rigidly 
controlled, but here the upward trend 
was merely delayed for prices rose after 
the war ended and, before normal eco- 
nomic forces had a chance to be effective, 
we were thrust into another emergency 
situation. 
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What the situation will be if full peace 
is gained I do not know, and I am naive 
enough to believe that no one else knows, 
In this connection the Baltimore Sun of 
September 9th, under a date line Mexico 
City, September 8th, contained a news 
item of which the following was the head- 
note: 


Some of the world’s top economists 
today told governors of the World 
Bank and International Monetary 
Fund that inflation in the United 
States would subside during the com- 
ing year. 


I say, therefore, that it is dangerous to 
base important long-term plans on un- 
certain beliefs as to what the future holds 
in the way of prices, 

I make the foregoing statement because 
if fair value depreciation is right it must 
not merely be permissive but must be re- 
quired. If it is to be required in times of 
high prices, it must also be required in 
times of low prices. With our corpora- 
tion laws being what they are and with 
bond indenture provisions being what 
they are, fair value depreciation in times 
of a decline in prices could cause serious 
maladjustments. These maladjustments 
could be so disturbing that I am sure no 
utility would think of sponsoring value 
depreciation if it thought prices would 
not remain high. United Railway & Elec- 
tric Company’s fair value depreciation 
looked rosy in 1929, but in 1933 it took 
on an entirely different aspect. 


QO’ course, public utility property is 
not acquired in low-price periods 
only. The largest growth of electric and 
telephone utilities in their history has 
probably occurred during the last five 
years, a period of relatively high prices. 
The property at any one time represents 
an admixture of properties acquired at 
high, at low, and at “medium” prices. If 
we have price changes in the future like 
we have had in the past—price cycles, in 
other words—the law of averages ought 
to even things up pretty well for all prac- 
tical purposes, even under the value con- 
cept. 

It is maintained in support of the value 











theory of depreciation that mixing dollars 
of different vintages, as we do in normal 
accounting procedures, is like mixing 
apples and oranges. But if this is a 
serious thing, how much more serious is 
the mixing of different plant items with 
different technological characteristics and 
calling them all one? Think how much 
more serious it is to assume that a 1915 
generating plant, a 1925 generating plant, 
and a 1952 generating plant are the same, 
which is the assumption inherent in the 
use of the value method. 

By trending the cost of an old generat- 
ing station to the price level prevailing 
in 1952 we get, in effect, the estimated 
cost of a new plant. What electric utility 
would consider today buying a 1915 gen- 
erating plant? It would no more do so 
than it would buy a Model T Ford for 
the official use of its president. Such 
things are just not done. 


Be value of property for purposes of 
stating depreciation on a value basis 
is usually arrived at by the use of index 
numbers. This matiel | is inadequate, in- 
accurate, misleading, and unscientific. 
The method could not result in determin- 
ing present value, much less value at the 
time of replacement, except by sheerest 
coincidence. General price index num- 
bers do not represent replacement cost of 
specific items. The general price level is 
composed of many averages, some up and 
some down. Everyone knows, for in- 
stance, that the price of television sets 
has decreased in the midst of a general 
rise in prices, 

By trending the cost of 1915 electric 
generating stations to the price level pre- 
vailing in 1952 we get a ridiculous result. 
The reason is technological improvement. 
The index number assumes technological 
stagnation, whereas the outstanding ac- 
complishment of our industrial machine 
has been technological progress. This 
technological improvement is ignored in 
the trending process—the process as- 
sumes that there must be sufficient “de- 
preciation funds” when the 1915 machine 
wears out to buy a new machine with all 
of the technological advantages thereof. 
This is far worse than mixing dollars of 
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different vintage which is reflected in the 
cost basis. Old items of equipment are 
frequently as different from new as night 
is different from day. 

It is a well-known fact that the cost 
of a kilowatt of capacity of electric gen- 
erating stations has not paralleled the 
change in the general price level. We are 
building a different kind of station today, 
less masonry, less iron and steel, and 
much bigger and more efficient units. 
Only recently it was announced in the 
press that a new metal had been de- 
veloped, 16 pounds of which would re- 
place 40 pounds of old metal in generat- 
ing stations. 


CCORDING to statistics of the Federal 
Power Commission the electric 
steam station fuel rate in 1937 was 1.44 
pounds of coal per kilowatt hour, while 
in 1951 it was 1.14 pounds, with some sta- 
tions today requiring less than a pound 
of coal for a kilowatt hour of production. 
The difference between the 1937 and the 
1951 fuel rate would be about $225,000,- 
000 annually on the basis of 1951 pro- 
duction. Capitalized at 6 per cent this 
difference becomes $3.7 billion. No 
trending process which does not take this 
fact into consideration is worth noting. 
Technological improvements are con- 
stantly going on. The President’s Ma- 
terials Policy Commission stated in its 
recent report that we may expect a 
further increase of 25 per cent in fuel effi- 
ciency in the next twenty-five years. 

Anyone who has had the slightest 
knowledge of the telephone industry 
knows of the great technological im- 
provements which have been brought 
about therein. I am informed that by 
reason of such improvements between 
1943 and 1950 the average cost of toll 
line to American Telephone and Tele- 
graph Company was reduced from $109 
to $59 a circuit mile (talking circuit 
mile, due largely to cable carrier systems 
and coaxial cable. 

Accordingly, mixing such unlike 
things as old and new plant items and 
calling them the same is inaccurate and 
thoroughly unscientific. 

A serious error in the value deprecia- 
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tion process results in a double charge 
against consumers. Consumers are 
charged with the cost of operating the old 
equipment—old generating stations, old 
steam locomotives, and old cable—while, 
at the same time, they are required to pay 
the assumed depreciation cost on the 
new, better, and more efficient equipment 
which is not yet rendering service. In 
other words, they are paying $225,000,- 
000 a year fuel cost which they would not 
incur if new equipment now available 
were in operation. 

Speaking of equity, this hardly seems 
to be fair. 


fg section of my paper could be ex- 
panded at great length. Let me limit 
it by reiterating that the valuation proc- 
ess ignores one of the greatest events of 
our industrial experience—technological 
improvement. The method assumes 
technological stagnation. It must be re- 
jected on this ground alone. 

It is sometimes argued that only that 
part of the investment in plant which is 
represented by common equity should be 
depreciated on a value basis. This argu- 
ment stems from the fact that debt securi- 
ties and preferred stock have fixed re- 
demption prices. 

This departs from the theory that the 
function of depreciation is to finance re- 
placements. Moreover, the past cost of 
plant is just as fixed and definite as the 
redemption price of bonds. In a nutshell 
the method is merely an escalator clause 
designed to increase the common stock 
equity through excessive depreciation ac- 
cruals so as to maintain the purchasing 
power of the common stock. It is no more 
and no less than this. While I can under- 
stand why anyone would seek protection 
against the harmful effects of inflation, I 
do not believe that doctoring the depre- 
ciation account is by any means a sound 
procedure. 

It is said that if additional capital must 
be raised to finance replacements costing 
more than the items replaced, capital ero- 
sion occurs. Stated another way, when 
additional outside capital is required to 
maintain the same plant capacity, capital 
erosion results. It is then maintained 
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that consumers must stand the brunt of 
this capital erosion. And I maintain that 
they will do so, but at the proper time. 


UBLIC utilities under modern regula- 

tion have a real inflation hedge as far 
as depreciation goes. When the money is 
spent for a new plant, whether in high- 
or low-price periéds, depreciation is 
calculated on that cost. It is not necessary 
to theorize. The expense is allowed when 
the cost is incurred. Competitive enter- 
prises, I might note, do not have this 
protection. 

When the new plant is acquired and 
renders the improved service, customers 
in the utility field who use the service 
must pay therefor. This is fair alike to 
the consumers and to the utility. If addi- 
tional capital is needed to finance the new 
plant, that new capital will be protected 
both in the allowance for depreciation and 
in return thereon. This is a practical 
and equitable answer to the value depre- 
ciation question in the utility field, in my 
opinion. It avoids conjecture as to future 
prices, it allows properly for technologi- 
cal improvement as well as for future 
economies of operation. It stays on the 
hard ground of fact and does not bear us 
up in the clouds. 


(7 things being equal, the dollars 
of return on original capital will not 
be reduced if additional capital is neces- 
sary to finance replacements. True, such 
dollars will not buy as much as in nonin- 
flationary times. This, however, is true of 
all dollars. It is especially true of bond- 
holders’ dollars. But when we leave the 
objective test of the established market 
price and attempt to compute the com- 
pensation for capital by other means, such 
as increasing or decreasing depreciation 
experience, we depart from objective 
standards and substitute subjective stand- 
ards. I regret as much as anyone can that 
the dollars today have impaired pur- 
chasing power. I submit, however, that 
the remedy for this unwholesome condi- 
tion is not in the hands of regulatory com- 
missions, but rather the problem, if it is to 
be solved by governmental authority, 
must be attacked at its source. 











A” of the Uniform Systems of Ac- 
counts for public utilities require 
adherence to the cost basis. Our recent 
experience with depreciation on the cost 
basis has been salutary. We must not 
allow ourselves to be stampeded in adopt- 
ing a novel scheme because of spot condi- 
tions in which we live. We should not 
assume that the conditions in which we 
live today are permanent in view of the 
history of prices. As individuals we are 
often prone to consider conditions of to- 
day as relatively lasting. In times of in- 
flation we look for more inflation; in 
times of depression we are pessimis- 
tic as to recovery. Important long- 
range decisions made under the stress of 
great inflation or great depression may 
haunt us in more normal times. Present 
world political conditions which we hope, 
and expect, will not be permanent, 
should not be made the occasion for dras- 
tic experiment without more and conclu- 
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sive proof of a high degree of undesired 
permanency. In other words, I advise 
caution in this area. From my conversa- 
tions with utility people I feel that they 
are in fact proceeding very cautiously in 
this matter. 


¢ conclusion, the record shows that 
utilities have made great strides in re- 
spect to depreciation accounting during 
the last eleven years. There is room for 
improvement as to certain of them and 
steps are being quietly taken to bring the 
lagging companies into line with good 
practice. I do not believe we should rest 
on our laurels, but I am sincerely of the 
opinion that we should continue on the 
depreciation course which was charted 
several years ago and not at this time, 
under the stress of economic conditions 
now prevailing, seek to steer a new un- 
charted course which, for all we know, 
may lead us in circles. 








Comments on the 
By WILLIAM A. 


RF most of us the word “lag” became 
a part of our vocabulary in the care- 
free days of childhood when it meant the 
act of tossing or shooting the taw to the 
lag line to determine who got the first 
shot in a game of marbles. As we use 
the word today in discussing regulatory 
lag there is no carefree significance. The 
situation is fraught with care. Webster 
defines “lag” as the falling behind of one 
phenomenon with respect to some other 
phenomenon to which it is closely re- 
lated. The phenomenon of adequate rate 
increases certainly has fallen behind the 
phenomenon of increasing costs. 
Discussion of the existence of the lag 
in bringing rates up to costs has been ex- 
tensive. But, as Mark Twain said about 
the weather, nothing has been done about 
it; that is, nothing adequate to meet the 
needs of the situation. Lag is nondis- 
criminatory. It affects all public service 
companies whose rates can be increased 


* Member, New York, New York, bar. 
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Regulatory Lag 
DOUGHERTY* 


only by compliance with statutory stand- 
ards. The extent of the lag depends 
upon many things. A brief review of 
these hurdles should aid in pointing a 
way to a remedy. The only excuse for 
this panel discussion is the hope of find- 
ing a solution that will give to the utili- 
ty promptly the revenues needed, and 
at the same time protect the consumer 
against unjustified increases. 


Statutory Suspension Provisions 


HILE the fact of the lag is universal, 
the length varies. Once upon a 
time increased rates could be put into 
effect under bond without any delay. 
Kentucky was the last state to permit 
this practice, and the Kentucky statute, 
amended last March, now provides for 
suspension for a maximum of five months 
beyond the proposed effective date (§ 
278.190 Kentucky Revised Statutes). 
The suspension periods vary from the 
three months provided under the Fed- 
OCT. 23, 1952 















eral Communications Act (47 USC, § 
204) to as long as ten months (Illinois 
Public Utilities Act, § 36). In some 
states a single suspension period is pro- 
vided for, and in others it is broken into 
two parts.’ The Natural Gas Act has a 
suspension period of five months (§ 4 
(e); 15 USC, § 717c); the Interstate 
Commerce Act, seven months (49 USC, 
§ 15(7). 


Statutes Requiring Prior Approval 


N a few states the utility has no right 
to place in effect increased rates ex- 

cept by order of the regulatory authority, 
either by way of a temporary or emer- 
gency increase or by final decision. Ob- 
taining relief depends solely upon the 
speed with which the commission will 
act. California is in this category (Cali- 
fornia Public Utilities Code, 1951, § 
454). 

In Ohio, a home-rule state, initial rate 
regulation of gas and electric rates is in 
the municipality, with an appeal to the 
public utility commission. In the ab- 
sence of agreement with the local authori- 
ties, increased rates cannot be made ef- 
fective until ordered by the commission. 
This also is true as to telephone rates, 
over which the commission has original 
jurisdiction (Ohio Code, § 614-20; 614- 
45; 614-46). 


Instances of Regulatory Lag 


ITHIN this statutory framework, 
VW what has been the experience of 


utilities in this matter of lag? A few ex- 
amples will demonstrate the financial 
harm that has resulted from the delays 
that still are besetting us. 

The telephone industry probably has 
been plagued with regulatory lag as con- 
sistently as any of the public service in- 
stitutions. The record of certain subsid- 
iaries of General Telephone Corporation 


1 Thus, in Pennsylvania the code provisions 
provide for an initial suspension period of six 
months, and for a further period, at the com- 
mission’s discretion, not to exceed three 
months. Schedules must be filed sixty days be- 
fore the effective date (Purdons Penna. 


Statutes Annotated, Title 66, § 1148). 
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is illustrative of the inability to increase 
revenues rapidly enough to offset in- 
creased costs. Its California subsidiary, 
Associated Telephone Company, Ltd., 
experienced the usual rapid increase in 
costs following the close of World War 
II. 

Application was filed with the Cali- 
fornia commission for an increase in 
May, 1949, and in August it was neces- 
sary to amend the application, asking for 
an added amount. The commission 
granted interim relief in October, 1949. 
Due to the fact that the return on aver- 
age invested capital was decreasing 
monthly, the company further amended 
its application in December, 1949, and 
February, 1950. The final order entered 
in May, 1950, one year after the original 
application was filed, granted increased 
rates which were stated to produce a 
5.9 per cent rate of return for 1950 on 
the basis of a full year’s operation. 

By August, 1950, it was apparent that 
the increases granted were far from 
equaling the mounting costs, and a new 
application was filed asking for further 
rate increases, which was amended in 
February, 1951. In June, 1951, an in- 
crease was granted on this application 
which the commission stated would pro- 
duce a return of 6.1 per cent for the 
twelve months following the decision. At 
no time was the estimated return earned, 
and during 1950 and 1951 the return on 
invested capital was less than 5 per cent. 

A third application was filed in Jan- 
uary, 1952, and an order entered in May 
granting certain increases effective June 
1, 1952. The time factors in this record 
show: an interim increase in five 
months, a final increase in twelve 
months; a second final increase in ten 
months; a third final increase in five 
months. This improved time schedule 
shows that the California commission 
was cognizant of the company’s plight 
and was doing what it could under reg- 
ulatory requirements to give relief, yet 
the return on invested capital never 
reached 5 per cent until June, 1952. 


Sb y- three proceedings illustrate 


the ineffectiveness of a regulatory 
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process under which the normal methods 
of investigation and hearing impede the 
best efforts of a utility to keep its return 
from dipping to a noncompensatory level. 
Notwithstanding the continuing en- 
deavors of the company, operating costs 
increased more rapidly than were offset 
by the relief granted by the California 


commission. 


N the state of Illinois suspension is per- 

mitted for an initial period of 120 
days beyond the effective date, with a 
further discretionary period of six 
months (Illinois Public Utilities Act, § 
36). General Telephone Company of IIli- 
nois filed for rate increases in January, 
1949, which were suspended through the 
two permissible periods. A decision was 
made granting an increase in November, 
1949, which was expected to produce a 
5.4 per cent rate of return. At no time 
was this return realized, and in Septem- 
ber, 1950, another application was filed 
and the proposed rates suspended for the 
two successive periods, Decision was 
rendered in August, 1951, granting an 
increase that was stated would produce 
a 6 per cent rate of return. The actual re- 
sult was a return under 44 per cent, and 
a third application was filed in May, 
1952, for a further increase. This case 
illustrates the unfairness of enforcing 
second suspensions merely because the 
case has not been decided. The record 
over these years demonstrates that the 
second suspension period should not 
have been enforced, as the decisions of 
the commission clearly indicated an inade- 
quate return during all of the period in- 
volved. It exceeded 5 per cent in only 
eight of the forty-two months from Jan- 
uary, 1949, through June, 1952. 

Donald C. Power, a member of the 
council of this section, who now is presi- 
dent of General Telephone Corporation, 
has made available the month-by-month 
records of the rate of return on average 
capital for the two companies mentioned 
and for a third subsidiary, General Tele- 
phone Company of Michigan. Those 
data are reproduced in mimeographed 
form and are available for distribution 
at this session. 
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Lack of statutory authority to collect 
increased rates under obligation to re- 
fund frequently results in the acceptance 
of less-than-justified increases in order 
to obtain badly needed revenues. An ex- 
ample is the recent acceptance by the 
Ohio Bell Telephone Company of an in- 
crease of $16,750,000 in a proceeding be- 
fore the Ohio commission, in which $23,- 
100,000 was sought. The return expected 
is 4.94 per cent. The company in accept- 
ing the compromise announced that the 
delays involved in carrying the case to 
a conclusion influenced the company to 
accept less than it was entitled to have. 


| fee you think that only telephone com- 
panies suffer from lag, may I cite 
examples from the gas and electric utili- 
ties? 

Subsidiaries of the Columbia Gas Sys- 
tem in the Appalachian area are subject 
to the regulatory authorities of seven 
states and the Federal Power Commis- 
sion. Increased costs of purchased gas 
and labor alone in 1952 will be $10,000,- 
000 more than in 1951. To offset this in- 
creased cost, rate increases of approxi- 
mately $2,500,000 became effective in 
June, 1952, and the system now has 
pending rate increases for about $15,- 
000,000, of which $5,600,000 are being 
collected under bond. In order to educate 
its stockholders about the lag, the Co- 
lumbia management prepared and sent 
out last July a booklet entitled “Why the 
Lag?” Jacob Harvin, counsel for Co- 
lumbia, has furnished a supply of this 
booklet which is available for those wish- 
ing it. In plain language the problem is 
described and the serious financial re- 
sults stated. 

In Pennsylvania the practice formerly 
was to invoke the second suspension 
period if an order had not been previous- 
ly entered. In attempting to lessen the 
lag the Pennsylvania commission re- 
cently has suspended the proposed in- 
creased rates only for the initial six 
months, making an over-all lag of eight 
months after filing. The record in each 
case generally is based upon a prior 
period of approximately one year before 
filing, so that an over-all lag of eighteen 
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months frequently results before in- 
creased rates are in effect. In a recent 
case of the Peoples Natural Gas Com- 
pany a filing of increased rates made on 
October 15, 1951, to become effective 
December 15th was suspended for six 
months and became effective June 15, 
1952. The company had commenced pay- 
ing higher rates for purchased gas in De- 
cember, 1951, rates fixed by the Federal 
Power Commission, and so for a period 
of more than six months these increased 
costs were being incurred without any 
opportunity of reimbursement. 

These examples are sufficient to em- 
phasize the seriousness of the condition 
facing the utility industry in this spiral 
of ever-increasing costs. The important 
thing is to devise and put into effect rem- 
edies that will reduce the lag to a mini- 
mum. 


Regulatory Attitude 


I AM convinced that the best solution 
to this problem lies in securing affirm- 
ative co-operation from the public utility 
commissioners and staff officials who 
primarily are responsible for the admin- 
istrative action in granting increases in 
rates. We must keep them advised of 
the financial loss that constantly is tak- 
ing place and which harms consumers 
as well as investors, and devise means 
to minimize the lag without subjecting 
the regulatory authorities to criticism. 
Generally, I have found the state regu- 
latory authorities sympathetic in their 
approach to our problem. A far greater 
difficulty is the attitude of municipal offi- 
cials who seek to make political capital 
of rate cases. All of us have these experi- 
ences. 

The city of Pittsburgh, through its 
mayor and city solicitor, constantly en- 
gages in newspaper tirades against the 
Pennsylvania commission and the utili- 
ties seeking increased rates. They now are 
urging a repeal of the statute which per- 
mits rates to become effective after a sus- 
pension period, prior to the issuance of 
a final order. If that effort is successful 
the lag will increase many fold as the 
rate case load of that commission is ex- 
tremely heavy. The fact that refunds 


OCT. 23, 1952 


may be ordered of rates collected and 
found not to be justified seems not to 
impress these officials that consumers 
will be protected against unjust demands, 


4 Federal Power Commission as 
yet shows no apparent concern over 
the lag which results from its suspension 
power. The Natural Gas Act, § 4(e), 
states that the commission may suspend 
the operation of a schedule “but not for 
a longer period than five months beyond 
the time when it would otherwise go in- 
to effect.” Thus the authority is clear 
that the commission may suspend for a 
period shorter than five months, at the 
end of which the rates may be put into 
effect under bond. 

This point was presented to the com- 
mission in a case involving Hope Nat- 
ural Gas Company of West Virginia 
(Docket G-1292). The company re- 
quested the commission to shorten the 
suspension period to one month, at the 
end of which the rates would have be- 
come effective under bond. This was re- 
fused. 

The final order of the commission 
granted 85 per cent of the requested in- 
crease, and the opinion clearly disclosed 
that for a year prior to the filing of the 
increased rates Hope’s earnings had 
been at a confiscatory level. Upon the 
entry of the order granting the increased 
rates, the company requested the com- 
mission to make such rates effective from 
the beginning of the suspension period 
rather than from its end, in order that 
the loss incurred during the five months’ 
suspension could be recouped. The com- 
mission refused to do this on the ground 
that it had no authority to make its rate 
orders retroactive. In this interpretation 
the commission was sustained by the 
court of appeals for the fourth circuit 
(Hope Nat. Gas Co. v. Federal Pow- 
er Commission, 196 F2d 803; CA 4th, 
1952). Thus the commission strictly ex- 
ercised its statutory rights, despite the 
unjustified lag resulting. Had it tempered 
this extreme legal position with equity 
and justice, four months’ confiscation 
would have been avoided. 
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s a result of such a policy the prac- 
tice has developed to file for in- 
creased rates early enough so that the 
end of the suspension period will coincide 
with the onset of increased costs, In this 
way it has been sought to reduce the lag. 
In a case now on hearing before the Fed- 
eral Power Commission involving pro- 
posed increased rates of Texas Eastern 
Transmission Corporation, staff counsel 
moved to dismiss the company’s pro- 
posed rate increases on the ground that 
the basic material filed with the rate 
schedules did not show that increased 
costs would be experienced either at the 
date when the increased rates were to 
become effective or at the end of any sus- 
pension period, It apparently is the atti- 
tude of that staff that there must be a 
period of actual operation at less-than- 
reasonable rates before increased rates 
can be collected under bond. If the com- 
mission would approve this viewpoint 
then the lag certainly would be increased 
from a six months’ minimum to one year 
or more. 

Unless a more helpful attitude is de- 
veloped respecting the financial prob- 
lems of utility companies there will be 
little hope of meeting increased costs as 
they arise. 


Shortening the Suspension Period 


FAIR way of shortening the lag 
would be to reduce the suspension 
period, Under the Interstate Commerce 
Act the initial period of suspension was 
120 days with a provision for further 
suspension for six months (§ 15, 36 
Stat 539, 551). In 1920 the suspension 
period was reduced to five months (§ 
15(7), 41 Stat 484, 486-487) ; in 1927 
it was increased to seven months (§ 
15(7), 44 Stat 1447-1448). In the last 
Congress a bill was introduced to per- 
mit general railroad rate increases to 
take effect after the 30-day notice period, 
without any suspension whatever (S 
2518, 82nd Congress, 2nd Session). 
Amendments to statutes proposed by 
utility companies face difficulties in- 
numerable, but legislative change is not 
necessary, The suspension laws are not 
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mandatory but permissible. The way is 
open for a constructive solution in those 
states having such statutory provisions. 
A suspension of one month and the ob- 
ligation to refund any portion of the rate 
found not justified would protect the 
utility and not harm the consumer. 


Use of Interim Rates 


Mz of the state commissions have 
authority to prescribe temporary 
rates pending investigation, with appro- 
priate provisions for making refunds, or 
prescribing supplemental rates, there- 
after.® 

Usually these requests for interim 
rate relief are acted upon after an 
abridged hearing or series of hearings in 
which the necessary facts to establish a 
need for minimum relief have been pre- 
sented. In some instances, temporary 
rate relief is granted after the company’s 
case in chief but before cross-examination 
and rebuttal testimony. 


Retroactive Increases 


I" a few instances the statutes of indi- 
vidual states permit a rate decrease 
to be put into effect retroactively. Thus 
in Pennsylvania the Public Utility Act 
provides that where in any proceeding 
involving rates the commission deter- 
mines that any rate received was unjust 
or unreasonable the commission has the 
power to require the utility to refund 
“the amount of any excess paid. . . with- 
in two years prior to the date of the fil- 
ing of (any) complaint” (Purdon’s 
Pennsylvania Statutes Annotated, Title 
66, Public Utility Code, § 1153(a), Re- 
funds). No comparable clause appears 
to exist which permits any additional 
collections to be made by the utility in 
the event a rate is found to be unjustly 
or unreasonably low. 

The Federal Power Commission has, 
however, by an interesting construction 
of its authority granted under § 4(d) of 


2“State Commission Jurisdiction and Regu- 
lation of Electric and Gas Utilities,” Federal 
Power Commission. Note: “Use of the Refund 
Device in Rate Regulation,” 63 Harvard Law 
Review 1023-1035 (1950). 
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the Natural Gas Act and the similar pro- 
visions of the Federal Power Act, per 
mitted certain rate schedules to become 
effective without complying with the 3D- 
day notice required in the absence of a 
contrary commission order. In one gas 
rate increase filing the commission, by 
order issued July 13, 1949, permitted a 
gas rate increase of $90,000 a year (a 35 
per cent increase of prior rates) to take 
effect without hearings or suspension as 
af December 1, 1948 (Re West Texas 
Gas Co. 8 FPC 987; Release 4341 (G- 
1581) dated July 14, 1949). Similar fil- 
ings showing increases for charges in 
electric power have apparently also been 
made effective retroactively by approv- 
ing certain contracts which bore prior 
dates (Re California Electric Power Co. 
Docket No. E-6269; Brief of Federal 
Power Commission, California Electric 
Power Co. v. Federal Power Com- 
mission, Case No. 12987 (CA 9th, 


1952)). In this respect the Civil Aero- 
nautics Act provides specific authority 


for making rate increases retroactive to 
the date of the company’s initial applica- 
tion (Civil Aeronautics Act, as amended, 
§ 406(a) 49 USC, § 486(a)) and the 
commission’s authority so to make its 
orders retroactively effective has heen 
upheld by the Supreme Court (Trans- 
continental & Western Air v. Civil Aero- 
nautics Board (1948) 336 US 601)3 

There is, therefore, some authority 
which would permit retroactive increases 
to be made effective if the individual reg- 
ulatory commission concerned can be 
convinced to make its orders so effec- 
tive. 

Interim rate procedure, where avail- 
able, can be used to soften the impact of 
the lag, avoid financial loss, and promptly 
to restore a fair return. It requires un- 
derstanding and sympathetic treatment 
with freedom from technical objections 
representing a narrow view of authority. 


Cost of Service Plans 


PROCEDURE formerly successful and 
which should be re-examined for 
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future usefulness is the so-called cost of 
service or sliding-scale or rate adjust- 
ment plan.* 

The most notable of these plans was 
the one originally adopted by the Po 
tomac Electric Company in 1923, and 
modified in 1944, in the District of Co 
lumbia (Re Potomac Electric Power Co, 
55 PUR NS 65 (DC, PUC, 1944) af. 
firmed 66 PUR NS 496, 158 F2d 521 (C. 
A.D.C. 1946) certiorari denied (1947) 
331 US 816) and a similar plan of Wash- 
ington Gas Light Company (Re Wash- 
ington Gas Light Co. 53 PUR NS 321 
(DC, PUC, 1943) set aside 54 PUR NS 
193, 55 F Supp 627 (D.C.D.C, 1944); 
Washington Gas Light Co. v. Vinson 
(1944) 321 US 489, 52 PUR NS 2357), 

The plans were effective in providing 
quickly needed rate increases, $2,750,000 
of an electric rate increase requested by 
Potomac Electric on May !7, 1948, hav- 
ing been made effective by commission 
order on July 8, 1948 (Order No, 3397). 

These plans have been abandoned, but 
it is doubtful if the companies have fared 
any better on the whole, and Washing- 
ton Gas Light Company was unable to 
make a rate increase effective which 
might have been allowed if its sliding- 
scale plan had remained in effect (Wash- 
ington Gas Light Co. v. Baker (1950) 
89 PUR NS 177, 188 F2d 11 (C.A.D.C, 
1950) certiorari denied (1951) 340 US 
952). 

Potomac Electric now is in court de- 
fending the first rate increase granted 
after the abandonment of its sliding-scale 
plan (Re Potomac Electric Power Co. 
89 PUR NS 483 (DC, PUC, 1951)). 

The method has been successful in 


4See, generally in this regard, the report of 
the committee on public utility rates, “Methods 
of Shortening Rate Cases and for Reducing 
the Costs Thereof,” National Association of 
Railroad and Utilities Commissioners, Pro- 
ceedings, 1940. Specific authority for the pro- 
mulgation of sliding-scale plans is found in 
California, Public Utilities Code, 1951, § 457; 
District of Columbia, D.C. Code, 1940, §§ 43 
101(18); New York Public Service Law, 
1939, § 66, Subdivision 16; and Wisconsin, 
Wisconsin Statutes, 1939, § 196.11. Other 
plans, however, appear to have been estab- 
lished by agreement without specific statutory 
authority. 
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street railway fare regulation. For some 
years the Cincinnati Street Railway Com- 
pany has been operating under a munici- 
al ordinance which provides for a 
special fare control fund with minimum 
and maximum limits. Increases or de- 
creases from these limits are accom- 
panied by one-half cent decreases or in- 
creases in the fare until the fund is re- 
stored to the specified range. 

The application of service at cost plus 
a designated return computed on semi- 
annual net investment computations has 
been approved by the Federal Power 
Commission for Trunkline Gas Com- 
pany in its sales to Panhandle Eastern 
Pipe Line Company. 

The possibilities that such plans offer 
in reducing the lag in meeting increased 
costs should be examined and considered. 


Adjustment to Specific Costs 


ge the electric and manufactured gas 
utilities, coal and oil represent a ma- 
jor item of cost, just as purchased gas 
does to utilities distributing natural gas. 
Increases in the costs of these commodi- 
ties can be recovered through the use of 
fuel and purchased gas adjustment 
clauses. 

In the electric field the use of such 
clauses has been widespread, the Edison 
Electric Institute having estimated as far 
back as 1948 that over 85 per cent of all 
private power companies had fuel ad- 
justment clauses in rates for electricity 
sold to industrial consumers. A survey 
by the American Gas Association shows 
fuel adjustment clauses have been adopt- 
ed by both manufactured and natural gas 
companies in a number of states. Ap- 
parently this method has not been found 
practicable for railroad, transit, water, 
and communication companies. Perhaps 
the day will come when to every railroad 
ticket there will be added a coal or diesel 
fuel oil surcharge, just as extra fare is 
paid to ride on the Super Chief. 

Fuel adjustment clauses fall within one 
af two types, the competitive clause or the 
cost clause. I understand that in Cali- 
fornia most of the clauses are of the com- 
petitive type and are principally applica- 
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ble to interruptible and industrial service 
(Re Pacific Gas & E. Co. 49 Cal PUC 
107, 51 Cal PUC 285 (1949, 1951); 
Re Southern California Gas Co. 50 Cal. 
PUC 143 (1950) ; Riverside Cement Co. 
et al. v. Public Utilities Commission of 
California et al. (1950) 84 PUR NS 40, 
35 Cal 2d 328. In other jurisdictions 
the tendency is to make these fuel ad- 
justment clauses of the so-called cost ty 

Re New York Edison Co. 10 PUR NS 

44 (NYPSC, 1935) ; Re Uniform Fuel 
Clause, 54 PUR NS 57, 57 PUR NS 25 
(Conn PUC, 1944, 1945)). 


Nn the competitive type clause gas or 
electric rates are increased or de- 

creased a specified amount for a stated 
increase or decrease in the price of 
competitive fuels. Thus, gas or elec- 
tricity can be sold in competition with 
other fuels, and increases to automatically 
recoup additional revenue can result 
without the necessity for full rate pro- 
ceedings when such competitive prices 
rise. Occasionally floors or ceilings limit 
the range of permissible variation. 

In the cost-type clause gas or electric 
rates are increased or decreased in rela- 
tion to the increase or decrease in the 
actual cost of coal, oil, or other fuel pur- 
chased by the utility, the amount reflect- 
ed in the final rates of electric companies 
being based on a certain determined eff- 
ciency in BTu per kilowatt hour. 

Although the cost of purchased gas 
represents a larger percentage of total 
costs of natural gas distributing com- 
panies than does the cost of fuel to elec- 
tric companies, the use of adjustment 
clauses is not as widespread, yet the 
problems of determining conversion or 
combustion efficiencies do not exist in 
natural gas distribution companies, the 
natural gas distributed being the identical 
gas purchased. Many of the gas adjust- 
ment clauses appear to be carry-overs 
from manufactured gas operations, and 
there are even evidences of the abandon- 
ment of such clauses on the introduction 
af natural gas (¢.g., Public Service Elec- 
tric & Gas Company (New Jersey) on 
the introduction of natural gas from 
Texas Eastern Transmission Corpora- 
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tion). In view of the increasing price 
of natural gas in the field, and the 
numerous rate increases filed by inter- 
state natural gas pipelines, there is sound 
reason for the extension and more wide- 
spread use of purchased gas clauses 
throughout the natural gas industry. 


I KNoOw of one gas utility which is plan- 

ning to seek approval ofanadjustment 
clause which will operate to increase or 
decrease the rate per MCF to its consum- 
ers in steps of one-half cent or more upon 
a similar increase or decrease of the cost 
of purchased gas. Faced with successive 
increases in the rates of pipeline com- 
panies under regulation by the Federal 
Power Commission, this method would 
reduce the time lag of passing on those 
increased costs. The plan is to compute 
the cost per mcF of gas every quarterly 
period in relation to a previously de- 
termined cost, and the increase or de- 
crease would be reflected in the bills for 
three months. Since pipeline companies 
may collect increased rates under bond 
and the final rate may not be known for 
many months, provision will be made for 
refunding to the local consumers any re- 
fund received from the pipeline. 

The necessity for local utilities passing 
on increases being collected under bond 
by pipelines has been recognized by the 
Michigan legislature which last June 
passed an amendment dealing specifically 
with gas rates regulated by the Federal 
Power Commission. The Michigan com- 
mission is authorized to consider as an 
operating expense the rates being col- 
lected under bond, with a subsequent re- 
fund being possible if the collected rates 
are reduced (Michigan Compiled Lawsof 
1948, § 460.6b). 

Taxes and labor costs constitute an 


equally important expénse but these in- 
volve many complications. Ifa start can 
be made on the items of relative simplic- 
ity, progress may be such that other ma- 
jor items of cost will be treated in this 
fashion. Thus a partial cost of service 
plan could result and the lag in revenues 
substantially reduced. 


Summary 


I HAVE said nothing about the possi- 
bility of reducing the lag through 
court action. So long as the regulatory 
commission is proceeding with reasonable 
speed there is no available legal action to 
compel a decision before the commission 
has reached a conclusion. If any com- 
mission arbitrarily refused to proceed in 
due course to hold hearings and decidea 
case, mandamus would be available in 
many jurisdictions ; but the commissions 
are working in the usual manner of 
processing rate cases so that rarely will 
such a situation develop. Particularly 
where rates may be put into effect under 
bond, the fact of confiscation during the 
suspension period seems not too contrary 
to constitutional standards where the sus- 
pension period is reasonable and serves 
to maintain the status quo during the in- 
vestigation of the proposed rates (Hope 
Nat. Gas Co. v. Federal Power Commis- 
sion, 196 F2d 803, CA 4th (1952)). 

There is much that can be done if we 
can only convince the regulatory authori- 
ties of the necessity for speedier relief of 
a temporary nature, with greater use of 
the collection of rates under obligation to 
refund. With a co-operative and sympa- 
thetic attitude on the part of commission- 
ers and staff the lag could be made de 
minimus. It is the mission of utility law- 
yers to devise arguments that will pro- 
duce that result. 





The Regulatory Lag in the ICC 
By ALLAN P. MATTHEW* 


HE subject for discussion at this 
time has been phrased in conven- 


*Member, San Francisco, California, bar. 
OCT. 23, 1952 


tional parlance as “the regulatory lag.” 
In more informative terms it may be 
stated as “The time required in securing 
increases in public utility rates in order 
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to meet major increases in operating ex- 
penses.” The task which confronts us is 
to appraise the problem realistically, to 
recognize its ominous portents, and 
thereupon to suggest means for relief. If 
adequate remedial action should appear 
to be difficult of attainment we may at 
least propose measures by way of allevi- 
ation. 


Appraisal of the Problem 


, is not easy to present this problem 
in general terms. Comprehensive and 
informative treatment would require re- 
view of general rate proceedings before 
the Interstate Commerce Commission 
and other Federal rate regulating tri- 
bunals and cases of cognate character be- 
fore the several state public utility com- 
missions. It would be necessary to con- 
sider cases involving the rates of car- 
riers by rail, highway, water, and air, 
and cases dealing with rates of the en- 
tire gamut of public utilities. Time limi- 
tations preclude any such extended ef- 
fort. In order to keep this inquiry with- 
in practical bounds the case treatment 
must be illustrative merely and the 
treacheries of generalization must be 
avoided. General railroad rate increase 
cases before the Interstate Commerce 
Commission, and related cases before 
state commissions, are believed to be 
pertinent and instructive. These have 
their fellows throughout the broad pub- 
lic utility field, and the narrow scope of 
case inquiry need not give rise to mis- 
leading inferences or erroneous conclu- 
sions. Such will not be intended in any 
event, 


General Rate Increase Proceedings 
Before Interstate Commerce Commission 


) Interstate Commerce Commis- 
sion has found it necessary to allow 
no less than twelve general increases in 
railroad rates since the cessation of hos- 
tilities in World War II. The commis- 
sion has said that “The successive pro- 
ceedings ‘have grown out of the effort 
to keep rates on an adequate basis in a 
time of increasing inflationary tenden- 
cies.’”” The quoted words are from the 
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commission’s public announcement’ of 
April 14, 1952, issued concurrently with 
the release of its report on second fur- 
ther hearing in Ex Parte No. 175, In- 
creased Freight Rates, 1951, 284 ICC 
589 (Traffic World of April 19, 1952, 
page 18). 

The Interstate Commerce Act does 
not require in express terms that peti- 
tions be filed by the carriers for au- 
thority to establish increased rates. The 
carriers have the right to publish and 
file tariffs accomplishing such rate in- 
creases, subject to the commission’s 
power of suspension and investigation. 
The burden of justiiication is upon the 
carriers. As a practical matter, however, 
particularly by reason of a mass of un- 
expired orders prescribing rates, the 
carriers must proceed by way of petition. 
Without relief from these outstanding 
orders increased rates could not be pub- 
lished and filed. Of necessity, also, these 
petitions are industry-wide in character, 
commonly reflecting industry-wide in- 
creases in transportation costs. To a pre- 
ponderant extent wage increases result- 
ing from awards of arbitration and 
emergency boards under the Railway 
Labor Act have afforded occasion for 
advances in the rate structure. Such 
wage increases have frequently been ret- 
roactive in application and have pro- 
duced increases in operating costs to the 
extent of several hundred millions of 
dollars annually. 


is would be unfair to minimize the 
burden cast upon the Interstate Com- 
merce Commission by such proceedings. 
They represent but one chapter in the 
work of a heavily overburdened com- 
mission and it is clear that the commis- 
sion recognizes that this is'a chapter of 
prime importance and that it must put 
forth earnest efforts to discharge its re- 
sponsibilities under the law. Action is 
not taken in pro forma fashion. Hearings 
are held. The carriers must justify the 
proposed rate increases and representa- 
tives of the shippers and of the public 
generally are afforded opportunity to be 
heard. Time is required not only for 
hearings, and commonly for briefing and 
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oral argument, but the commission must 
have opportunity for deliberation and 
for arriving at properly advised conclu- 
sions. These proceedings are commonly 
styled revenue rate cases in contradis- 
tinction to what may be termed conven- 
tional rate cases in that the main objec- 
tive is to determine the carriers’ revenue 
needs and to permit such general ad- 
vances in the rate structure as will safe- 
guard the economic soundness of the 
carrier industry. However, the commis- 
sion has often found it necessary to au- 
thorize advances in varying measure for 
different segments of the rate structure 
as well as for different areas, and to pro- 
vide, by way of exception or otherwise, 
for the whole or partial exemption of 
particular commodities or movements. 
All of this is wefl understood and re- 
quires mention ory in recognition of the 
scope and difficulty of the commission’s 
problems. 

At this juncture we may address our- 
selves to illustrative cases. 


ARLY in April, 1946, two arbitration 
boards, constituted under the pro- 
visions of the Railway Labor Act, made 
awards for wage increase of 16 cents per 
hour for many classes of railway em- 
plovees, retroactive to January 1, 1946. 
At approximately the same time a presi- 
dential emergency board made a report 
recommending a similar wage increase 
for other classes of railway employces. 
Tt was estimated that these wage in- 
creases would add more than $600,000,- 
000 annually to railroad operating ex- 
penses and that, in conjunction with in- 
creased costs for material and supplies, 
the aggregate increase in railroad ex- 
ses for 1946 would approximate 
$80,000,000. On April 15, 1946, the 
rail carriers petitioned the Interstate 
Commerce Commission for a general in- 
crease in rates of approximately 24 per 
cent. After preliminary hearings the 
commission entered an interim order on 
June 20, 1946, authorizing an average 
rate increase of approximately 6} per 
cent, to be effective on July 1, 1946. 
After further hearings the commission 
made its final order on December 5, 


1946, authorizing a general rate increase 
of about 17.6 per cent, effective on Jan- 
uary 1, 1947. (Ex Parte No. 162—In 
creased Railway Rates, Fares, and 
Charges, 1946, 266 ICC 537.) Thusa 
period of two and one-half months 
elapsed between the filing of the petition 
and the effective date of the nominal rate 
increase imitially authorized, while eight 
and one-half months passed before the 
full measure of the needed rate relief 
could be realized. This was the period of 
the regulatory lag. In the meantime the 
impact of increased costs had been borne 
by the carriers, and had in fact been 
borne for a full year as far as the in- 
creased wages were concemed. 


N the most recent general rate increase 

proceeding before the Interstate 
Commerce Commission (Ex Parte No. 
175, Increased Freight Rates, 1951), the 
catriers filed their petition on January 
16, 1951, asking a general rate increase 
of. 5.9 per cent. On March 12, 1951, the 
commission authorized an interim rate 
increase of 2.4 per cent. On March 28, 
1951, the rail carriers filed a supple 
mental and amended petition seeking au- 
thority to increase freight rates and 
charges by 14.8 per cent, with certain 
exceptions. On August 2, 1951, the com- 
mission authorized increases of 9 per 
cent within eastern territory and 6 per 
cent elsewhere, with certain exceptions. 
On October 19, 1951, the rail carriers 
petitioned for reconsideration, seeking 
the full increase which had been asked 
on March 28, 1951. On April 11, 1952, 
the commission made its order authoriz- 
ing the full amount of the increase sought, 
with certain limitations and exceptions. 

The period of the regulatory lag in 
this instance cannot justly be attributed 
in its entirety to the commission’s pro- 
cedure, but it must nevertheless be re- 
corded that the “lag” from the filing of 
the carriers’ supplemental and amended 
petition for an increase of 15 per cent in 
rates until the issuance of the commis 
sion’s final order, was more than a year. 


N other instances the elapsed time be 
tween the filing of the petition and 
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the effective date of the authorized rates 
was less, and justice to the commission 
requires that this be recognized. It must 
also be borne in mind that in certain in- 
stances, including Ex Parte 175, the 
commission found it appropriate to au- 
thorize interim rate increases which af- 
forded the carriers some measure of re- 
lief. 

The original appendix to these remarks 
contained a copy of a tabulation furnished 
by the Interstate Commerce Commis- 
sion to the Senate Committee on Inter- 
state and Foreign Commerce with a re- 
port dated April 9, 1952, summarizing 
the general rate increase petitions and 
decisions since World War Ii. When 
the procedures in these several cases 
have been reviewed as a whole it is clear 
that the railroad industry has been un- 
der the necessity of furnishing its vital 
public service throughout extended 
periods at rates which were later deter- 
mined to have been gravely inadequate. 


tp cumulative effect of this inade- 


quacy of revenue throughout periods 
which in the aggregate are extensive 
must be obvious. It has been estimated 
on the part of the rail carriers that if the 
commission had permitted the full gen- 
eral rate increases sought by the carriers 
to become effective thirty days after the 
petitions were filed, and if only 84 per 
cent of such increases had been realized, 
net railway operating income in the 5- 
year period 1946-1950 would have ex- 
ceeded the actual by $1,949,000,000, or 
$390,000,000 per year. 

It has been further estimated that if 
the increases ultimately authorized by 
the commission had been made effective 
thirty days after the filing of the peti- 
tions, and &4 per cent of such authorized 
increases had been realized, net railway 
operating income in the 5-year period 
would have been greater than the actual 
by $601,000,000 or $120,000,000 per 
year. Thus needed revenues have been 
withheld in hundreds of millions of dol- 
lars. These revenues have been lost ir- 
retrievably since rate increases cannot 
take effect retroactively in common with 
the habit of wage increases. 
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State Regulation 

n dealing with the regulatory lag at 

the state level the treatment must 

ain be illustrative and, indeed, selec- 
tive in character. There are marked dif- 
ferences in the public utility statutes of 
the several states and there have been 
material differences as well in the prar- 
tices of the various commissions in pre- 
ceedings involving increases in rates. The 
entire field cannot be encompassed im 
brief survey and this means that a proper 
general appraisal cannot be made. Our 
problem is the regulatory lag and we 
must consider it where it is found to 
exist. 

It is a pleasant duty to record that a 
number of the state regulatory commis- 
sions have acted with commendable 
promptness, and in realistic fashion, in 
ruling upon requests by the rail carriers 
for relief from inadequate rates. The re- 
quested increases in state rates have 
commonly corresponded with the im- 
creases requested in interstate rates, and 
state action has taken place either conr- 
currently with or shortly after action by 
the Interstate Commerce Commission 
and in desirable conformity therewith. It 
must be reported, however, that a dis- 
concerting number of the state commis- 
sions have exhibited reluctance in an- 
thorizing general railroad rate increases, 
being frankly unwilling to follow the 
lead of the Interstate Commerce Com- 
mission, and no less unwilling to recog- 
nize the carriers’ need. Bearing in mind 
that these are revenue rate cases, it seems 
inherently unjust to exempt the intrastate 
shippers of particular states from their 
share of the burdens which should be 
borne by the shippers of the country as 
a whole in order to provide the revennes 
required for the maintenance of sound 
and adequate and continually improving 
transportation services. In dealing with 
these revenue rate cases the entire rate 
structure of the country should be the 
criterion and it would seem reasonable 
and appropriate that the lead of the In- 
terstate Commerce Commission should 
be accepted by the several states, subject 
to their reserved powers to correct any 
resulting injustice. 
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¥ public utilities commission in 
one of the states refused to author- 
ize any increase in intrastate rates or 
fares in common with increases in inter- 
state rates and fares authorized by the 
order of the Interstate Commerce Com- 
mission in Ex Parte No. 162, and not- 
withstanding that such increases were 
permitted in most of the states, The car- 
riers were finally under the necessity of 
pursuing the extreme ccurse of filing a 
§ 13 petition with the Interstate Com- 
merce Commission with a view to ob- 
taining an order requiring rate increases 
in the particular state. Not only was 
there great delay on the part of the state 
commission in affording hearing upon 
the carriers’ petition and further delay 
in making an adverse ruling, but there 
was additional delay entailed by the § 
13 proceeding. Eventually the § 13 or- 
der was made requiring the increases in 
state rates and fares but they could not 
take effect until two years and eight 
months after the interstate increases had 
become effective. 

This is an exceptional case, and of an 
extreme character, but it exemplifies 
what has taken place and what may be 
expected to recur in the absence of 
cordial co-operation on the part of the 
state commissions with the Interstate 
Commerce Commission in meeting the 
revenue needs of the rail carriers. Ad- 
ditional § 13 cases are pending and 
doubtless more are in prospect. 


N a disturbing number of cases the au- 
thorizing orders of the state commis- 


1 Section 13 of Part I of the Interstate Com- 
merce Act contains provisions authorizing the 
commission, upon petition of the carriers, to 
determine, through hearing and investigation, 
whether rates made or imposed by authority of 
any state cause undue or unreasonable advan- 
tage, preference, or prejudice between intra- 
state commerce on the one hand and inter- 
state or foreign commerce on the other hand, 
or any undue, unreasonable, or unjust discrimi- 
nation against interstate or foreign commerce. 
Upon so finding the commission is empowered 
to prescribe rates which, in its judgment, will 
remove such advantage, preference, prejudice, 
or discrimination. The requirements of proof 
are exacting and expedited procedure has not 
commonly been experienced. 
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sions have not only been made after ap. 
preciable delay but have been attended 
with numerous exceptions. Such delays 
and exceptions are to be deprecated, 
Doubtless there may have been justifica- 
tion in some instances but these delays 
make their contribution to the regula- 
tory lag and it would seem that excep- 
tions could preferably be made following 
general authorization, in pursuance of 
what have heretofore been termed the 
reserved powers of the state. 

Passing from rail revenue rate cases 
to public utility cases generally, it is 
again an agreeable duty to state that ap- 
parently an increasing number of state 
commissions have been alert to recog- 
nize the need of sustained and adequate 
earning power. Upon a proper showing 
on the part of the utility, and frequently 
in brief and in somewhat informal pro- 
ceedings, the requested rate advance has 
been promptly authorized, In many in- 
stances the increased rates have become 
effective upon short notice. Thus the 
period of the regulatory lag has been re- 
duced well-nigh to the vanishing point. 
Such expedition in the administrative 
process is gratifying and surely it is not 
hostile to public interest, particularly in 
view of the continuing power of the 
state commission to remedy injustice and 
correct error in any form. 


T must be stated, however, that there 
have been many cases in which the 
refusal or delay of the state commission 
to permit increases in public utility rates 
has worked substantial injustice. One 
case has been noted in which a highway 
carrier filed with the state public utility 
commission a tariff increasing its rates 
in order to meet substantial increases in 
operating costs. This tariff was sus- 
pended by the commission pending in- 
vestigation and hearing. Despite pub- 
licity given to the hearing, no public pro- 
test against the proposed increases was 
registered. After extensive hearings the 
commission made its order approving the 
suspended tariff and permitting the in- 
creased rates to become effective upon 
one day’s notice. This order was made 
nearly eight months after the filing and 
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suspension of the tariff and throughout 
this entire period the utility was under 
the necessity of providing service at in- 
adequate rates. Additional cases, sub- 
stantially in parallel, and some even more 
aggravated in character, could readily 
be instanced. 


n another case a public utility under- 

took to advance its rates by filing its 
schedule of increased rates with a state 
commission. Hearings were held and, 
some eleven months after the filing of 
the schedule, an order disallowing the 
increases was made. Pursuant to the ap- 


plicable statute the utility brought a suit. 


in equity in the supreme court of the 
state seeking relief against the commis- 
sion’s order, and in due course a decree 
was entered requiring the commission 
to authorize certain increases in rates. 
The final decision of the court issued ap- 
proximately two years and ten months 
after the filing of the schedule of in- 
creased rates with the commission. Thus 
the lag in the administrative proceeding 
was for eleven months and the entire lag 
in the rate-making process was for a 
much greater period. This case does not 
stand alone, and doubtless there will be 
recurrences, but we may hope that they 
will be infrequent. The essential su- 
premacy of the administrative authority 
over public utility rates is desirable but 
it is no less desirable that it be so exer- 
cised as to minimize the regulatory lag 
as well as to insure continuing adequacy 
of the rate structure. 

It must again be emphasized that we 
are here exemplifying the regulatory lag 
and of necessity are avoiding generali- 
zation. The problems which confront the 
administrative authority are not always 
easy of solution and the burdens which 
are borne are substantial. All that can 
be here undertaken is to develop the 
harmful consequences of the lag where- 
ever it is found and to suggest means 
for their frustration, 


The Portents 


pee are the portents? As to the 
railroad industry the alarming con- 
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sequences issuing from the failure of 
regulation to keep pace with inflation 
stand clearly forth. The Interstate Com- 
merce Commission has registered grave 
concern by reason of the serious threat 
to the transportation industry posed by 
mounting costs of operation. The follow- 
ing brief excerpts from the concluding 
paragraphs of the commission’s first in- 
terim report in Ex Parte No. 166, In- 
creased Freight Rates, 1947, 269 ICC 
33, 53, are representative of the commis- 
sion’s repeated warnings: 


Railroads, like many other indus- 
tries, are vulnerable to inflationary 
forces or to sudden and sharply as- 
cending costs. They are large and reg- 
ular employers of labor, and are also 
heavy purchasers of fuel and various 
other materials and supplies; hence, 
they are directly affected by increases 
in costs occurring in any of these dif- 
ferent categories. Sharp price in- 
creases have occurred in all of such 
categories. .. . 

It is clear to us, however, that in- 
creasing costs of operation now pose, 
and unchecked will continue to pose, 
a serious threat to the maintenance of 
adequate transportation service; that 
the railroads as a whole, and many of 
the most important railroads of the 
country in particular, are definitely 
facing such a threat at the present 
time; that the public vitally needs an 
efficient transportation service, and 
imperatively demands a transportation 
system that is adequate for the na- 
tional defense in any emergency. 


There have been many other expres- 
sions of similar import both by the com- 
mission and other public bodies. 


“oe are many evidences of ap- 
proaching strains issuing from the 


inadequacy of railroad earnings. The 
continuing reduction in working capital 
should give rise to serious concern. The 
decline in the net working capital of 
class I railroads during the 7-year period 
from 1945 to 1951 is disclosed by the 
following table: 
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Net Working Capital 
$1,659,219,109 
1,256,725,475 
62,818 
745,613,620 
657,609,057 
806,143,711 
530,724,000 


This reduction of more than one bil 
lion dollars, the figures for 1951 being 
less than one-third of the figures for 
1945, cannot be regarded with compla- 
cency. It must be realized that the regu- 
latory lag is largely responsible for this 
erosion of capital. 

In the report of the commission on 
second further hearing in Ex Parte No. 
17S the “Credit Position of the Rail 
roads” has been subjected to thorough- 

oing examination (page 617, et seq.). 

nder the subcaption “Deterioration of 
Current Position,” it is said that “The 
roads emerged from World War II in 
excellent financial condition” but it is 
found that a marked decline has taken 
place. The commission says, mter alia, 
on page 624: 


The ratio of current assets to cur- 
rent liabilities, including material and 
supplies, has declined each year with 
onty a single interruption from 2.21 
on December 31, 1946, to 1.64 on De- 
cember 31, 1951. ... 

Excluding material and supplies 
from the calculation, the current ra- 
tio has fallen from 1.79 on December 
—" 1946, to 1.23 on December 31, 
| ae 

In view, however, of the large vol- 
ume of gross capital expenditures ex- 
pected in 1952 and immediately sub- 
sequent years, as well as the rising in- 
terest rates on equipment obligations, 
we regard the declines in the ratios 
referred to as most serious. 


oT only is the commission disturbed 

by these declines but it also takes 

note of deferred maintenance. The fol- 

lowing is quoted from page 626 of the 
commission’s report : 


7 Ex Parte No. 175, 284 ICC 589 (April 11, 
1952). 
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In a recent railroad maintenance 
study made by the engineering section 
af our bureau of valuation, in eyi- 
dence herein, the deferred mainte 
nance on railroad property was esti- 
mated to total $1,050,000,000 on De- 
cember 31, 1951. 


The commission’s report in its entire- 
ty merits thoroughgoing study but these 
brief excerpts will adequately serve our 
immediate objective. 

These are not to be regarded as dis 
quieting symptoms merely—they are 
evil auguries of far-reaching conse- 
quence. The loss in working capital, de 
cline in the ratio of current assets to cur- 
rent liabilities, and the increase in de 


ferred maintenance have issued largely @ 


from revenue inadequacy, and revenue 
inadequacy has issued primarily from 
the regulatory lag. Continued revenue 
inadequacy will inevitably yield both a 
loss in vitality and deterioration in serv- 
ice. 

As far as public utilities in general are 
concerned the mischiefs wrought by the 
“lag” have the same quality as the mis- 
chiefs visited upon the railroad industry. 
There are differences in degree and di- 
vergencies in other respects but the 
harms already experienced and the dan- 
gers presently in prospect have attracted 
increasing attention in many quarters, in- 
cluding the regulatory authority. The 
working of economic law is inexorable; 
it carinot be violated with impunity, The 
public utility industry cannot truly suc 
ceed, nor can regulation itself be truly 
effective, unless revenue inadequacy and 
capital erosion shall be checked. The 
“lag” must be brought under control. 


Accomplices of the Lag 


HE “lag” is the chief but not the 

sole culprit in producing revenue 
inadequacy and capital erosion. It has 
some vigorous accomplices. One of the 
most potent contributors to the disturb- 
ing consequences of the “lag” is the ex- 
ercise of the rate-making power in such 
manner as to authorize minimum reasotr 
able rates only. This concept of rate mak- 
ing on the part of the administrative au- 
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thority has proceeded from misappre- 
hension of the so-called “rule” expressed 
in Smyth v. Ames (169 US 466) and 
later judicial pronouncements. Therein 
the courts were dealing with their judi- 
cial function in reviewing the reason- 
ableness of authorized or prescribed 
rates, that is, in determining whether 
they were so low that they should be con- 
demned as confiscatory. It was not in- 
tended that the rule should be used by 
the regulatory authority “as a guide for 
making, or approving rates” and yet 
there has been a resulting tendency “to 
fix as reasonable the rate which is not so 
low as to be confiscatory.” Thus the 
practice of the commissions has “elimi- 
nated the margin between a reasonable 
rate and a merely compensatory rate.” 
The quoted words are from the dissent- 
ing opinion of Justice Brandeis in South- 
western Bell Teleph. Co. v. Public Serv- 
ice Commission of Missouri, 262 US 276. 
A paragraph from Justice Brandeis’ 
opinion, which merits more considera- 
tion than it has commonly received, has 
been included in the appendix. It is there 
clearly shown that in rate-making prac- 
tice the commissions have confused the 
judicial function with the administrative 
function ® 


Wes are the consequences of this 
tendency or practice in rate mak- 
ing, particularly throughout an inflation- 
ary régime? When the rates authorized 
or prescribed for a public utility are 
nothing other than minimum reasonable 
rates in some period, and the public utili- 
ty suddenly experiences the impact of 


2In Banton v. Belt Line R. Corp. (1925) 
268 US 413, 422, 423, the Supreme Court said: 
“A commission or other legislative body, in its 
discretion, may determine to be reasonable and 
just a rate that is substantially higher than one 
merely sufficient to justify a judicial finding in 
a confiscation case that it is high enough to 
yield a just and reasonable return on the value 
of the property used to perform the service 
covered by the rate. The mere fact that a rate 
is nonconfiscatory does not indicate that it must 
be deemed to be just and reasonable. It is well 
known that rates substantially higher than the 
line between validity and unconstitutionality 
properly may be deemed to be just and reason- 
able, and not excessive or extortionate.” 
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rising costs and must await the deliber- 
ate processes of regulation before reasos- 
able minimum rates can again be secured, 
and there is a succession of such exper+ 
ences as inflation proceeds, it is inevita- 
ble that in the aggregate of this sequence 
of periods the public utility will not have 
been afforded even minimum reasonable 
rates Or a minimum rate of return. The 
deficiency in one period will not have 
been compensated if rates are never per- 
mitted to exceed minimum reasonable 
figures. Thus the public utility would not 
have the uninterrupted economic 
strength which is a prime objective of 
regulation. 

In the public interest, no less than im 
justice to the public utility and to inves- 
tors in its securities, rate-making prac- 
tice should recognize the wisdom of aw- 
thorizing higher than minimum reason- 
able rates, and permit more than a min- 
imum rate of return, in order that pre- 
tection may be afforded against unpre- 
dictable increases in costs and against 
other uncertainties, This is necessary if 
we are to reckon with inflation in realis- 
tic fashion. 


SECOND accomplice, perhaps not to 

be dissociated from the first, ts 
found in the all-too prevalent disposition 
of regulatory authority to adhere to 
original cost, commonly depreciated, as 
the rate base, ignoring the meaning of 
inflation and disregarding its conse- 
quences.* 

In simple logic it should be plam 
that a rate base predicated upon orig- 
inal cost, historical cost, or prudent m- 
vestment has been rendered indefenst- 
ble by reason of inflation. Its continued 
use produces revenue inadequacy as well 
as a partial confiscation of capital. Fifty 
cent dollars are not equal to 100-cent 
dollars, nor can they be made equal by 
administrative fiat. The committee on 
valuation of the National Association of 
Railroad and Utilities Commissioners 


4A trenchant discussion of “Currency De- 
basement and Public Utility Valuations” by 
Herbert B. Dorau, professor of economics in 
New York University, will be found in Tech- 
nical Valuation, April, 1950. 


OCT. 23, 1952 












PUBLIC UTILITIES FORTNIGHTLY 


makes this statement in its 1949 report: 


. .. Nevertheless consideration should 
be given to present-day values in 
arriving at a rate base and reason- 
able earnings on such base if justice 
is to be done in all cases. 


Herein we find some recognition of 
the injustice done by unrelieved adher- 
ence to original cost as the measure of 
the rate base. Reference may be made 
in this connection to “Inflation—What It 
Means to Utilities and Investors” by 
Jackson Martindell, president of the 
American Institute of Management, in 
the Pustic UTILITIES ForTNIGHTLY of 
June 19, 1952. 


eo a third contributor is repre- 
sented by conventional depreciation 
accounting, directed to recovery of origi- 
nal cost and ignoring replacement values. 
The economic loss resulting from such 
depreciation accounting has been con- 
vincingly demonstrated by Paul Grady, 
member of the American Institute 
of Accountants and a partner in 
Price Waterhouse & Co., in his paper 
entitled “Impact of Price Level Changes 
on Utility Depreciation Costs” in the 
Puslic UTILITIES FORTNIGHTLY of 
June 19, 1952, and July 3, 1952.5 Mr. 
Grady says, inter alia: 


. . . It seems clear that the signifi- 
cant economic event is not the ex- 
haustion of original cost dollars, but 
it is the exhaustion of the property 
itself. If the utility does not collect 
sufficient funds from the customers to 
finance the replacement, it has at that 
point incurred an economic loss. 
(Pustic UTILITIES FORTNIGHTLY, 
June 19, 1952, page 826.) 


Mention of these three accomplices of 
the “lag” might be thought to be of 
collateral interest only, but in truth the 
interest is more than collateral. Each of 
them contributes to the mischief worked 


5 See also “Provision for Capital Exhaus- 
tion under Changing Price Levels” by Arthur 
H. Dean in Harvard Law Review, Vol. 65, 
1339, June, 1952. 
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by inflation, the prime mover. All of them 
are of substantial moment in appraising 
the consequences of inflation. Firm allies 
of the “lag,” they aggravate its devasta- 
tion, contributing materially to revenue 
inadequacies and to the progressive 
erosion of capital. 


Remedial Measures 


EASURES for solution of the regula- 

tory lag may now be considered. 

“Here is a task for all that a man has of 

fortitude and delicacy.” It would seem in 

order to consider legislative action and, 

in turn, relief or correction through 
administrative rule or practice. 


A. Remedy by Legislation. 


wo bills were introduced in the 

Senate at the most recent session 
of Congress, numbered S 2518 and 
S 2519, respectively. S 2518 contem- 
plates amendment of the Interstate 
Commerce Act, by adding a new § 15h, 
with a view to reducing the delays ex- 
perienced in making general adjustments 
in rail rates to meet rising railroad 
operating costs. This amendment would 
authorize the rail carriers to file sched- 
ules of increased rates with the commis- 
sion, certify that they have incurred, or 
are about to incur, increases in wages 
or other expenses, and that general rate 
increases are needed in order to defray 
such increased costs, and thereupon the 
increased rates as filed would become 
effective without advance approval n 
the part of the commission. The author- 
ity of the commission to investigate 
such increased rates, either as to reason- 
ableness or as to discrimination or 
preference, and to make appropriate 
orders for the removal of any ascertained 
illegality, is preserved. S 2519 seeks 
amendment of the so-called rate-making 
principle of § 15a of the Interstate 
Commerce Act so as to eliminate the 
language which suggests that only mini- 
mum reasonable rates may be author- 
ized, and also so as to restore to rail- 
road management a larger judgment in 
determining the effect of rates upon the 
movement of traffic. 
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HE objectives of these bills appear 

to be meritorious. It is difficult to 
discover cogent grounds for objecting to 
determined effort on the part of the 
transportation industry to neutralize the 
regulatory lag. The Senate Committee 
on Interstate and Foreign Commerce 
held hearings upon both of these bills, in 
the course of which proponents and 
opponents were both heard. A number 
of objections were registered by the In- 
terstate Commerce Commission. No 
report was made by the committee and 
Congress has adjourned. Presumptively 
these bills will be reintroduced at the 
next session of Congress. At this 
moment it can only be said that curative 
measures through action of Congress are 
uncertain and that they may be neither 
prompt nor adequate, 

Certain alternatives for S 2518 were 
submitted to the Senate committee. One 
of these was a suggested revision of pro- 
posed § 15b offered by a majority of 
the commission. Another, proposed by 
the National Industrial Traffic League, 
introduced by Mr. Johnson of Colorado 
(by request) in the nature of a substi- 
tute for S 2518, contemplates the amend- 
ment of the act by adding a new section 
to be designated § 15c. 


CS analysis in detail cannot 
here be attempted but the essential 
contrast between the philosophy under- 
lying S 2518 and the philosophy un- 
derlying the suggested revision of pro- 
posed § 15b should be noted. S 2518 
contemplates the effective restoration of 
the responsibility of the carriers in the 
initiation of rates, while the suggested 
revision of proposed § 15b might be 
understood to give statutory recognition 
to the procedural gloss which has been 
laid over § 6 of the act under the prac- 
tices which have developed in these reve- 
nue rate cases. In its present phrasing, 
§ 6 does not provide that tariffs increas- 
ing rates may not be published or filed 
without the prior approval of the com- 
mission. As heretofore noted, however, 
the rail carriers find it necessary to pro- 
ceed by way of petition since they must 
secure relief from unexpired orders pre- 


scribing rates. They must also seek re- 
lief from the Fourth Section. S 2518 
appears to rest upon a sound philosophy, 
although this observation should not be 
understood to suggest that no amend- 
ment of the text would be in order. Car- 
riage by rail has ceased to be monopolis- 
tic in character and railroad management 
can reasonably be entrusted with the 
restoration of its rights and duties in the 
initiation of rates without apprehension 
that it will act in hostility to the public 
interest and, indeed, in hostility to the 
interest of the railroad industry itself. 
The commission’s existing powers, which 
would be preserved without serious im- 
pairment, should afford salutary safe- 
guards against excesses on the part of 
railroad management. 


N brief summary, the amendment of 
the act to be designated § 15c, ten- 

dered by the National Industrial Traffic 
League, representing large bodies of 
shippers, would authorize the rail car- 
riers to file a petition certifying that they 
have incurred, or within the immediate 
future will incur, increased costs which, 
according to the best available estimates, 
indicate that a general increase in rates 
is needed. Within thirty days after the 
filing of such petition the commission 
would enter an interim order and find- 
ings, with or without a hearing, author- 
izing such increases to become effective, 
on not more than ten days’ notice to the 
public, as in its opinion would be appro- 
priate or necessary. Within sixty days 
thereafter the rate increases would be the 
subject of further investigation and the 
commission would proceed with final 
disposition of the cause in accordance 
with other provisions of the act. By 
proviso the carriers would be required 
to make refunds to the extent that the 
increases finally determined by the com- 
mission would be less than the increases 
authorized by the interim order. 

As far as remedy by state legislation 
is concerned, and this is no less im- 
portant than legislation at the Federal 
level, it is difficult to register optimism 
respecting relief commensurate with the 
need. It is to be noted, however, that in 


647 OCT. 23, 1952 





PUBLIC UTILITIES FORTNIGHTLY 


at least eight states helpful legislative 
relief has been obtained. 


B. Relief by Administrative Rule or 
Practice. 


— abandoning legislative pro- 
grams, efforts might well be put 
forth to persuade the regulatory author- 
ity to reduce the lag period by the 
adoption of rules for expedited pro- 
cedure in appropriate cases or by sum- 
mary procedure without implementation 
in formulated rules. Solution in this 
fashion, without awaiting what may 
emerge on the legislative front, may be 
considered for two reasons: First, ade- 
quate legislative relief may not be forth- 
coming promptly and might issue with 
such attendant exceptions, qualifications, 
and conditions as to hamper and con- 
fuse the administrative process rather 
than to expedite or clarify it. The regu- 
latory tribunal might thereby be un- 
wisely fettered in procedural matters. 
Second, a wholesome measure of relief 
may fairly be expected through earnest 
appeal to the commissions, in proper 
co-operation with spokesmen for the 

blic interest ; that is, those who speak 
or shippers and the great body of users 
of carrier and public utility service. 

In an effort to be concrete it may be 
suggested that the Interstate Commerce 
Commission might well frame a rule, 
or adopt a practice without the aid of 
a covering rule, designed to accomplish 
the objectives of S 2518 and indeed the 
objectives of the “revised § 15b” pro- 
posed by the commission majority and 
of the amendment tendered by the 
National Industrial Traffic League to be 
designated § 15c. The precise phrasing 
of the rule or practice to be formulated 
need not be attempted here. 


n these three alternative proposals we 
have express recognition of the need 
for expedited procedure, and we have 
noted that the three members of the 
commission who did not join in the pro- 
posal of the majority have recorded their 
view that “under the provisions of the 
act without any further amendment, the 
commission can expedite the hearings 


and determination in advance rate cases 
as rapidly as is required in the public 
interest.” Accordingly, the apparent 
consensus is that procedural relief js 
practicable, and it would seem logically 
to follow that it may be accomplished 
by rule or practice in advance of appro- 
priate statutory amendment. Such rule 
or practice would not be discordant with 
existing statutory provisions. 

An excellent precedent for prompt 
and summary action in general advance 
rate cases is found in the course followed 
by the commission in granting general 
rate relief in Ex Parte 74 ) Beer 
Rates, 1920 (58 ICC 220; July 29, 
1920). The commission’s report shows 
that the applications of the rail carriers 
were filed in the latter part of April 
and the early part of May, 1920, that 
hearings were held in May, June, and 
July, 1920, and that the case was sub 
mitted upon briefs and oral argument 
on July 6, 1920. The decision was issued 
on July 29, 1920, little more than three 
months after the initial filing of the 
applications. Thus the regulatory lag 
was relatively brief and in the meantime 
the carriers had the protection of the 
Federal guaranty. True, the circum- 


‘stances which then confronted the car- 


riers and the commission imperatively 
called for immediate action. The de 
ficiency in the rate structure was plain 
to all. But differences in degree of need 
should not militate against the observ- 
ance of sound and salutary practice. 


eo compensatory rate increases 
should be concurrent with the impact 
of increased costs, but in so far as the 
ideal may be impracticable of attain- 
ment it may properly be urged that the 
period of the regulatory lag be narrowed 
to the greatest possible extent. The lag 
would, or at least could, largely disap- 
pear, and need not be of serious moment, 
if the accelerated procedure here sug- 
gested should become effective. What- 
ever the objections which could reason- 
ably be voiced they could not outweigh 
the supreme need for preserving the 
continuing adequacy of carrier revenues. 

We may suggest a parity of procedure, 
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with appropriate modifications, before 
other Federal regulatory tribunals as 
well as before the several state public 
utility commissions. It may be neither 
practicable nor necessary to seek the 
adoption of a formal rule of practice, 
and the course to be followed could dif- 
fer with the circumstances of particular 
cases, 

It might be in order, for example, to 
resort to something in the nature of 
pretrial procedure. The applicant could 
be required to certify its needs in such 
fashion and with such supporting data 
as the commission would direct and 
present a prima facie case, either with 
or without public hearings. Again we 
have ample precedent in the prompt 
action commendably taken by many 
state commissions in authorizing in- 
creased rates to meet the impact of sud- 
denly increased costs. An interim order 
might be made, and the relief afforded 
should be commensurate with the need 
shown at the pretrial proceeding. There 
should be no lag in affording rate relief, 
beyond such delay as the commission 
finds to be unavoidable. General rate 
increases will never be popular but it 
would seem that public acceptance can 
most readily be obtained shortly after 
there is general public knowledge that 
substantial increases in wages or other 
costs have taken place. 

We cannot here undertake to consider 
the several problems which may present 
themselves in particular cases but must 
be content with urging the adoption of 
procedural practices which will effective- 
ly remove the injustice and cure the 
blight issuing from the regulatory lag. 


C. Rate-making Principles and 
Practices. 


URTHER remedial measures, already 

foreshadowed, remain to be briefly 
mentioned. Efforts should earnestly be 
put forth to convince the regulatory 
commissions of the error, so painstak- 
ingly pointed out by Justice Brandeis, 
in understanding that, under the rule 
or doctrine of Smyth v. Ames, the 
reasonable rates to be prescribed or 
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authorized by public authority are mere- 
ly those rates which are “not so low as 
to be confiscatory.” It is high time to 
revive the “zone of reasonableness,” and 
to recognize that within that zone there 
should be some freedom for the exercise 
af judgment both in rate making by the 
public utility and in rate regulation by 
administrative authority. There must 
be such freedom for the exercise of 
judgment in order to provide a margin 
of safety in earning power. This is 
especially required in a period when in- 
flationary processes are doing their 
deadly work. Rates should at all times 
be sufficient to insure revenue adequacy. 

More than this is required. The his 
torical cost rate base has become out- 
moded by reason of inflation and should 
be abandoned as untenable. For the 
same grim reason depreciation account- 
ing cannot achieve its major objective 
when it is directed to the recovery of 
cost only, ignoring replacement values. 


ie thoughtful students of public 
utility problems have become 
gravely disturbed by reason of the 
assault of inflationary forces upon con- 
ventional rate regulation. A paper by 
John P. Randolph, entitled “Rate Mak- 
ing and Inflation” in the Pustic UTILI- 
TIES FORTNIGHTLY of July 3, 1952, is 
to be commended as necessary reading. 
Mr. Randolph is the general solicitor 
of the National Association of Railroad 
and Utilities Commissioners. He was 
formerly a member of the Missouri Pub- 
lic Service Commission and also served 
for a time as its general counsel. His 
considered views are to be entertained 
with respect. He there points out that 
“a number of commissions have found 
that some of the effects of inflation can 
be alleviated by placing more emphasis 
on the future instead of the past.” He 
observes that “it is entirely proper to 
anticipate what the effects of inflation 
will be during such period” and re- 
ports that in several states allowances 
have been made for declining earnings 
“through either the rate base, the rate 
of return, or by specific allowances of 
income or by using a future test period.” 
OCT. 23, 1952 
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Temptation to review Mr. Randolph’s 
paper in thoroughgoing fashion must 
be resisted. It must suffice to coffer 
assurance that Mr. Randolph’s views are 
worthy of sympathetic reception by 
regulatory tribunals in aid of sound 
judgment in the exercise of their power 
over public utility rates. 


Conclusions 


} gore is a grim fact and must be 
reckoned with in courageous fashion. 
The regulatory lag is a fact and must 
be sternly grappled with. Accelerated 
administrative procedures, accomplished 
whether by legislation or by rule or 
practice, will minimize its ravages but 
reduction of the “lag” cannot be a com- 
plete solvent. Rate-making practices 
should be brought realistically into har- 
mony with the economic consequences of 


inflation. Authorized rates must be 
something more than minimum reason- 
able rates in order to protect against 
the impact of sudden upward thrusts of 
operating costs and against other uncer- 
tainties. There should be ungrudging 
recognition that the original or historical 
cost rate base has been rendered invalid, 
There should be equal frankness in 
recognizing that depreciation account- 
ing, directed to the recovery of costs 
and ignoring replacement values, results 
in capital erosion. 

In the sum of these measures the pub- 
lic utility industry may have the continu- 
ing economic health which is indispen- 
sable to the maintenance of proper 
standards of service. Without them the 
industry will be progressively weak- 
ened and capital erosion will proceed 
unchecked. 





Regulatory Lag in Public Utility Rate Making 
By HAROLD P. HULS* 


) Bap in the granting of needed rate 
relief to public utilities of all kinds 
is a matter of vital concern to all, the 
utilities, the stockholders, the consum- 
ing public, and the regulatory commis- 
sions as well. Since the subject before 
the section is “Regulatory Lag,” this 
discussion necessarily must be limited to 
the lapse of time between the filing of an 
application for a rate increase and the 
time of granting the increase, or, more 
specifically, the effective date of the in- 
crease. 

Although the subject thus is restricted 
to the time consumed in proceedings be- 
fore regulatory commissions in seeking 
and obtaining rate relief, it should be re- 
membered that utility management itself 
has a definite related responsibility to 
bring to the attention of rate-fixing 
bodies their need for rate increases and 
the urgency thereof by timely filing of 
increase applications to such bodies 
when the need for such increases be- 
comes apparent to management. 


*Member, California Public Utilities Com- 
miss.on. 
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When an applicant delays filing for 
a requested increase in rates for a long 
period of time, the regulatory process 
necessarily is a longer one, since no 
thorough review of the applicant’s books 
to ascertain its earning position ordi- 
narily has been made. Nor, ordinarily, 
has there been a review of its practices 
relative to its additions to plant, main- 
tenance, and other expense, allocations 
of plant and expenses and revenues as 
between different services, where the ap- 
plicant may furnish its consumers and 
customers with gas and electric service, 
or, as is sometimes the case, with elec- 
tric, water, and telephone services. 


EPRECIATION practices may have 

been in use which might require 
careful regulatory scrutiny, or possibly 
exhaustive study and revision to avoid 
an overaccrual in the depreciation re- 
serve, to place appropriate lives on prop- 
erty, to adopt a more realistic interest 
rate in keeping with the going rates, or 
to adopt a different method of accruing 
depreciation. 
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When these elements are present, as 
has largely been the case, and where rate 
relief has not been requested for many 
years, the regulatory task is harder, 
more voluminous, time consuming, and 
more intricate, than in the case of the 
utility which closely follows its earning 
position, keeps its records and accounts 
according to regulatory requirements, 
and makes timely and efficient request 
for rate relief. 

Once a complete overhauling of the 
practices and earning position of a util- 
ity has been made by a regulatory body 
and relief granted and timely requests 
for rate relief have been shown to be 
needed due to a retrogression or slippage 
in the rate of return, the regulatory task 
is facilitated. 


(a) Determination of Impact and 
Calculation of Rates 


EFORE management can decide to file 

for a rate increase, it must determine 

the impact of the changed condition, due 

to increased wages or other costs, and it 

must calculate the rates that will produce 
the necessary results. 

It is a long step from notice of a change 
in wages of a given class of employees or 
of a change in the cost of materials or in 
taxes to the determination of rates that 
will offset such changes. The dollar effect 
must first be determined. This calls for a 
careful study of the number of employees 
in the class involved, the amount of the 
material used, and the amount by which 
the new taxes vary from the old. In the 
case of wages, particularly if fringe bene- 
fits and overtime are involved, it may 
call for a change in duties or in hours 
worked. With respect to materials it may 
become advisable to make substitutions 
as price relationships change. Taxes 
may be on payroll, on earnings, or they 
may be ad valorem or excise. After the 
impact of these forces has been calcu- 
lated, rates that will produce the results 
called for must be developed. This calls 
for a prognostication of traffic available 
ina future period, the diversion or attrac- 
tion of traffic that the new rates will 
cause, and the effect of a change in total 


volume or in volume relationships upon 
the cost of rendering the service. Nothing 
in this grouping is properly included in 
the “regulatory” lag. 


(b) Preparation of Evidence 


I’ the absence of regulation no pres- 
entation of evidence would be called 
for. While the work in this regard may 
serve as a check upon the previous de- 
terminations and may be of some value to 
management, this entire period may well 
be considered as “regulatory” lag. 

In the preparation of its evidence, a 
utility can aid in the shortening of the 
time of the hearings, the analysis of the 
evidence, and the ultimate determination 
by the regulatory bodies. Statements of 
witnesses and their testimony, in ques- 
tion and answer form, and the exhibits, 
can be prepared and served in sufficient 
time before the hearing upon the com- 
mission and prospective parties, most of 
whom are known prior to the hearing, 
especially where previous hearings on 
prior rate increases have been held. Thus 
study may be given them by the commis- 
sion staff and the parties before hearings 
start. Thus the time for cross-examina- 
tion for clarification purposes, at least, is 
shortened materially. 

Where commission rules permit, as has 
been the case in certain matters before 
the Interstate Commerce Commission, 
and in some state commission matters, 
after the witness has been sworn and has 
identified the testimony and exhibits, 
such statements and testimony may be 
incorporated fully into the record, as 
effectively as if each word had been read 
into the record orally by the witness, sub- 
ject, of course, to any objection or mo- 
tion which might be appropriately made 
thereafter. Here, again, a material short- 
ening of the time of the hearings could 
result, 

So, also, the care with which exhibits 
and statements of witnesses may have 
been prepared and presented, so as to 
give fully their basis, the underlying facts, 
and the principle or theory on which they 
rest with appropriate reference to tests, 
other exhibits, or decisions, makes for 


651 OCT. 23, 1952 





PUBLIC UTILITIES FORTNIGHTLY 


facility of understanding by the commis- 
sion and the parties and for speedier and 
shorter hearings. 


. is not enough to allege and show that 
expenses have increased by a certain 
percentage and request that earnings be 
increased percentagewise. 

Reasonableness of a rate is a question 
of fact. (Illinois C. R. Co. v. Interstate 
Commerce Commission, 206 US 441, 
455, 51 L ed 1128, 1134.) And there 
is a legal presumption that rates estab- 
lished by authority of law are both rea- 
sonable and valid. (Railroad Commis- 
sion v. Cumberland Teleph, & Teleg. Co. 
212 US 414, 423, 53 L ed 577, 581; 
Lindheimer v. Illinois Bell Teleph. Co. 
292 US 151, 175, 3 PUR NS 337, 78 
L ed 1182, 1197; Barton v. Belt Line R. 
Corp. 268 US 413, 422, 69 L ed 1020, 
1026.) 

One large California utility in October, 
1949, applied to the California commis- 
sion for a uniform 6 per cent increase in 
its electric rates, the first in thirty years, 
showing that its return thereby would 
not be adequate. The request was made 
to aid its credit position and facilitate the 
sale of its securities. The utility thought 
to avoid the greater impact upon the con- 
sumer of rates providing a compensatory 
return and hoped that inflation would 
not continue and that increased growth 
in consumers and their use of electricity 
might prevent the necessity for further 
increases. The increase was granted in 
March, 1950. Yet approximately a year 
and a quarter later it became necessary, 
in the judgment of management, to file 
for additional rate increases, varying 
from 18 per cent to 21 per cent. After 
thirty-six days of public hearings, par- 
ticipated in by more than 50 cities and 
counties, as well as by three United States 
government bureaus, and other protes- 
tants, the matter has been submitted and 
is awaiting decision. 


HE foregoing is cited not as criticism 
of management in any sense but 
rather as illustrative of the forces of in- 
flation in their effect upon our economy, 
and the resultant difficulty embodied in 
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the tasks of both utilities and the regula- 
tory commissions. 

The railroads and various trucking in- 
dustries also have been before the com- 
missions for percentage increases, start- 
ing in 1946 and continuing to the pres- 
ent. Repeated hearings upon the several 
applications have been necessary in al 
most every year since the close of World 
War II, adding to the burdens of the 
utilities and the commissions. 

In addition to the fact that the rate of 
return found by a commission must be 
reasonable, the rates themselves must be 
reasonable and not discriminatory. These 
cardinal rules impose a burden upon the 
utilities in the presentation of their re- 
quests and upon the commissions in 
rendering decisions fair and just to the 
utilities and their consumers, 

One applicant water company, in an 
effort to cut down the time lapse between 
filing, hearing, and final decision, recent- 
ly filed its request with the California 
commission in the alternative (a) to 
make effective immediately, without 
hearing, a surcharge of approximately 25 
per cent on its existing rates to achieve a 
6 per cent return until permanent rates 
are established, (b) for an immediate 
hearing and to make immediately effec- 
tive thereafter an approximate 25 per 
cent surcharge on its existing rates, or 
(c) to make effective as of a given date 
its proposed permanent rates and charges 
to be filed as a supplement shortly after 
the original filing sufficient to enable it 
to realize a 6.9 per cent rate of return. 
Allegedly, the 25 per cent surcharge 
would produce considerably less than a 
fair rate of return and was required to 
enable the utility to meet its utility obli- 
gations and to maintain its financial in- 
tegrity until permanent rates were estab- 
lished. In another application by the 
same company a similar 20.5 per cent in- 
crease was requested upon rates and 
— which had been in effect since 
1923. 


gp utility serves water in widely 
separated portions of the state and 
also serves electricity and telephone serv- 
ice in various scattered areas in Cali- 


652 





APPENDIX 


fornia as to which it has requested and 
received rate increases in other proceed- 
ings fairly recently. Each proceeding 
must be heard and decided on its own 
merits, entailing the time and attention 
of the commission and its staff over a 
period of separate intervals of time, thus 
leaving the over-all earnings position of 
the company in doubt until the last of 
such proceedings has been determined. 
This situation is cited not to suggest 
that one over-all application should have 
been filed or that a uniform rate should 
have been requested but to show that the 
individual treatment by the commission 
necessitated by such separate filings re- 
quires more time and attenion than if re- 
uest had been made for all at the same 
time. The separate filings indicate that 
possibly management itself was not pre- 
pared to proceed in any different manner, 
Again, criticism is not to be implied. The 
example does illustrate, however, the 
difficulties besetting both management 
and the commission where the staffs of 
each are hard pressed and time is limited. 


(c) Hearing 


Spee complaints have been 
voiced over the lag between the 
time an applicant seeks a rate increase 
and the time of hearing, the length of the 
hearing, and the time the increase is 
granted. Speeches, brochures, and 
articles have touched upon various 
phases of the lag.? 

Complaints made are that during the 
lag period a utility must operate unprofit- 
ably, perhaps injuring its credit and its 
long-range ability to serve the public 
adequately and that since rate increases 


1“National Transportation Policy” (Dear- 
ing and Owen— The Brookings Institution, 
Washington 6, D.C. 1949.) 

“Inequalities in, and Inadequacies of, Exist- 
ing Regulatory Laws” (Grubbs—Association 
of — Railroads, Washington 6, D.C. 

Pustic Utiitres FortNIGHTLY, Vol. XLV, 
June 8, 1950, page 735; Vol. L, July 3, 1952, 
page 3; Vol. L, August 14, 1952, page 244. 

ee, also, “A Restatement of Fundamentals 
of Utility Rate Making.” By Hon. Harold A. 
Scragg. Pusiic Utiuittes FortNicHT ty, Vol. 
L, September 11, 1952, pages 347, 349, 350. 
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may not be made effective retroactively, 
whereas Federal tax and wage increases 
do operate retroactively, the revenues 
which would have accrued in the interim 
are lost forever and the loss is irrepara- 
ble. One utility specialist, writing on util- 
ity equities, complains of the delays in 
reaching a decision as being a source of 
irritation to investors in utility equities. 
He states: “The stockholder can be 
seriously hurt before relief is granted. If 
so, the informed investor will shun that 
jurisdiction.’ 

With respect to Interstate Commerce 
Commission jurisdiction of railroad rate 
matters, The Brookings Institution has 
stated that “The division of authority and 
responsibility of general rate policy has 
produced serious problems. First, the 
attempt of the commission to discharge 
exacting managerial responsibilities by 
the use of inflexible and legalistic pro- 
cedures has resulted in intolerable delays 
in disposing of general rate cases, The 
immediate consequence has been a serious 
impairment of the carriers’ financial posi- 


tion. Second, the division of responsi- 
bility threatens the long-term prospects 
for survival of the carriers as privately 
financed enterprises.”® 


HETHER the criticism be just or not, 
the commission is criticized for its 
adherence punctiliously to statutory re- 
quirements for fair hearings resulting, 
according to The Brookings Institution, 
in a legalistic and ponderous method of 
conducting its business, with records of 
unbearable size and so much time con- 
sumed as to defeat the primary purpose 
for which the administrative agency was 
created.* 
While the institution credits the com- 
mission with some procedural improve- 
ment, it notes a lack of success for the 


2“An Analyst Takes a Critical Look at 
Utility Equities.” By Frank D. Chutter. Pustic 
Utiuities FortnicHtiy, Vol. XLIX, May 22, 
1952, page 676. 

3“National Transportation inn (Dear- 
ing and Owen—The Brookings Institution, 
idem, page 278 ff.) 

4See, also, address of Commissioner Clyde 
B. Aitchison, chairman, Interstate Commerce 
Commission, November 7, 1947. 
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disposition of general rate cases with any 
acceptable degree of expedition. It notes 
the lapse of a full year between the time 
the railroads felt the impact of increased 
costs and the date they were permitted to 
increase freight rates by a corresponding 
amount in Ex Parte 162, the 1946 freight 
rate proceeding, and finds no adequate 
explanation for the time lag. In that pro- 
ceeding a 6 per cent interim increase be- 
came effective July 1, 1946, and the final 
114 per cent increase became effective 
January 1, 1947. Stating that the major 
elements of costs of labor and materials 
that controlled the final decision were 
known as well in June as in December 
and that the only major speculative ele- 
ment was the anticipated level of traffic, 
the institution charges that the commis- 
sion’s delay in deciding contributed to 
the final deterioration of the regulated 
carriers. A less serious consequence was 
noted in the attainment by the railroads 
of rate adjustments in the 1947 freight 
rate case, Ex Parte 166. The emergency 
for the railroads consisted in a substan- 
tial wage increase, effective September 
1, 1947, and sharp increases in the cost 
of major railroad operating supplies, re- 
sulting in a requested 27 per cent gen- 
eral increase. 


HE institute, in discussing regula- 
tory lag, concludes, to quote it, “that 
so long as the commission exercises its 
discretion to review and decide general 
rate cases in the capacity of a board of 
directors for the railroad industry, expe- 
dition will not be attained. It is equally 
certain from the experience of more than 
a quarter of a century that the commis- 
sion will continue to encroach on mana- 
gerial functions so long as its present 
legal jurisdiction remains unchanged. 
Consequently, if the impasse is to be 
broken, it appears that statutory restraint 
must be placed on the commission’s con- 
trol over the general level of railroad 
rates. The question is: Can this be done 
without jeopardizing the valid objectives 
of modern rate regulation ?’”* 
The institute further concludes, “There 


5 Idem, page 293. 
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seems to be no reason to believe that 
divesting the commission of jurisdiction 
over the general level of rates would tend 
to increase the financial risks of railroad 
owners.” 

Whether the charge of invasion of the 
field of management by the Interstate 
Commerce Commission is just or not is 
not the question before us. Judging 
from what has been said by the institute, 
and according full weight to its argu- 
ments and conclusions, that delay in the 
granting of rate increases is due to the 
commission’s hearing policy and deter- 
mination concerning rates which alleged- 
ly constitute an invasion of management’s 
responsibility, then, of course, the remedy 
may be by legislation. 

It is surprising, however, that the con- 
stitutional guaranty against the taking 
of private property without due process 
of law and the safeguards to the equal 
protection of the laws could have been so 
lightly considered. One wonders whether, 
if the situation were reversed and in- 
volved a reduction in rates, strong reli- 
ance upon those same constitutional 
guaranties and safeguards would not 
have been given in the arguments for re- 
tention of the existing rates and charges, 
a reliance to be maintained throughout 
rate reduction proceedings, including ap- 
peals to the Supreme Court of the United 
States. 


N Hope Nat. Gas Co. v. Federal 
Power Commission decided May 14, 
1952, in the United States Court of 
Appeals, Fourth Circuit, 196 F2d 803, in 
discussing a suspension by the commis- 
sion of a proposed new rate for natural 
gas furnished by the Hope Natural Gas 
Company to wholesale customers, the 
court said at page 809: 


It is true, of course, that a utility is 
entitled to rates that are just and rea- 
sonable; but this is not to say that 
rates must fluctuate automatically with 
every change in economic conditions 
or that a reasonable time may not be 
allowed for determining the reason- 
ableness of a proposed increase in 


6 Idem, page 303. 
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rates before it is allowed to go into 
effect. Any loss sustained by a mainte- 
nance of the status quo while such de- 
termination is being made is properly 
considered, not as a violation of con- 
stitutional right, but as a necessary in- 
cident of rate regulation so long as the 
period of suspension does not “over- 
pass the bounds of reason.” See Ameri- 
can Teleph, & Teleg. Co. v. United 
States, 299 US 232, 247, 16 PUR 
NS 225, 81 L ed 142, 57 S Ct 170, 
177; Federal Power Commission v. 
East Ohio Gas Co. 337 US 464, 475, 
82 PUR NS 1, 94 L ed 268, 70 S 
Ct 266. It is not contended, nor could 
it reasonably be, that the five months’ 
suspension period allowed by the 
statute is so unreasonable as to amount 
to a denial of due process. As pointed 
out by Senator Elkins with respect to 
the suspension provision of the Mann- 
Elkins Act, a limited period of suspen- 
sion pending an investigation of pro- 
posed increases is “a reasonable limi- 
tation upon the exercise of the prop- 
erty rights of the carrier (utility) in 
fixing a rate.” 45 Congressional 
Record 3472. 

There is no contention that the com- 
mission abused its discretion in sus- 
pending the rates filed nor request that 
we review the finding that these rates 
were unreasonable. Even if the order 
suspending them were invalid for any 
reason, it would not follow that other 
rates later found reasonable could be 
made retroactive because of its in- 
validity, 


N appellate court in Baltimore recent- 
ly set aside a decision of the Inter- 
state Commerce Commission on the 
ground that improper notice to interested 
parties had been given. The court severe- 
ly criticized the commission, pointing out 
that the burden of determining who are 
interested parties is placed upon the ap- 
plicants when it properly is the duty of 
the commission to determine who are 
such interested parties and to see that 
proper notice is given. 
Delays due to duality of jurisdiction 
have come in for criticism. Lag at the 


state level has been termed vexatious, 
since it is necessary for the railroads to 
appear before the state commissions to 
endeavor to obtain authority, which in 
many cases is not fully and promptly 
granted.’? The author recommends that 
§ 13 of the Interstate Commerce Act be 
so amended that where a state has not 
acted on a petition in such a case within 
forty-five days after a decision of the In- 
terstate Commerce Commission granting 
a general increase in rates or fares, the 
Interstate Commerce Commission be ex- 
pressly authorized and directed to take 
jurisdiction upon petition of an interest- 
ed party and that a proviso be added call- 
ing for such cases to be given preference 
over all others, except general increase 
cases pending before it, including suspen- 
sion cases (as to which there is now a 
provision calling for preference in han- 
dling and disposition by the commis- 
sion), and to be decided as speedily as 
possible, 
The author notes :* 

The commission has grappled with 
this problem of lag between increased 
costs and increased revenues and out 
of a process of trial and error from 
which the railroads have suffered, has 
evolved a technique known as the “in- 
terim” increase which has afforded the 
railroads some relief. Special rules 
have been designed to expedite its pro- 
ceedings with extensive use of sworn 
statements submitted to the commis- 
sion and interested parties in advance 
of the hearing and received in evidence, 
in the absence of objection, without the 
personal appearance of affiants. Fol- 
lowing a hearing, in Washington, at 
which such cross-examination as is de- 
sired by the parties is permitted, the 
commission proceeds promptly to hear 
oral argument and thereafter to pass 
on whether and the extent to which a 
temporary or interim increase is war- 
ranted by the record thus made. The 
record is then held open and the com- 
mission conducts hearings throughout 


in, and Inadequacies of, 


7“Tnequalities 
Existing Regulatory Laws”—(Grubbs) idem, 


page = 
Idem, page 31. 
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the country before passing finally on 
the entire increase sought by the rail- 
roads. 

It will be seen that under the de 
scribed procedure it was a little over 
three months before the railroads 
could obtain and make effective the in- 
terim increase granted and eleven 
months before they were able to obtain 
and make effective the full increase the 
commission ultimately found they 
should have. 


iy a few large-scale rate increase hear- 
ings conducted by the speaker, an at- 
tempt was made to streamline procedure 
and presentation of evidence by the use 
of so-called “canned testimony” prepared 
and distributed to all known parties in 
advance of the hearings with a small de- 
gree of success. Human nature being as 
it is, the expected full cross-examination 
on such testimony did not occur, for the 
parties were not fully prepared to cross- 
examine and after clarifying questions re- 
quested further time for cross-examina- 
tion, a reasonable time for which was 
granted, Reason existed for such exten- 
sion as material changes in text of testi- 
mony and in exhibits were made at the 
initial hearings. 

In other proceedings heard by your 
speaker the suggested “canned” testi- 
mony method met with objection by 
counsel for applicants and protestants or, 
where such testimony was so prepared 
but not previously served, all parties ob- 
jected to its incorporation in the record 
without reading, applicant’s counsel be- 
lieving that its effect thus would be lost 
and protestants desiring to hear it to en- 
able them to ask questions for clarifica- 
tion. Additional days of hearing in- 
creased the presentation of the case. Fre- 
quently, if applicant had prepared and 
served the “canned” testimony in ad- 
vance of the hearings, his hopes to be 
accorded the same treatment were dashed 
by the failure of protestants and staff to 
do so. Your speaker is not convinced, 
however, that a preconference ruling by 
the commissioner hearing the matter re- 
quiring all parties to so proceed, and a 


OCT. 23, 1952 


strict adherence thereto, would not result 
in shorter hearings. 


age ner to the question of delay 
due to duality of jurisdiction, where 
increases in gas rates sought by an inter- 
state gas transporting company were sus- 
pended for the statutory five months’ 
period by the Federal Power Commis- 
sion, as in the recent case of the El Paso 
Natural Gas Company, for example, two 
California utilities have sought to avoid 
the delay in obtaining the additional rev- 
enue necessary to meet their increased 
costs of out-of-state gas. 

These are the filings with the Cali- 
fornia Public Utilities Commission on 
August 29, 1952, by Southern Counties 
Gas Company and Southern California 
Gas Company, A 33699 and A 33700, 
respectively. Each company alleges that 
on January 1, 1953, it will begin to pay 
higher gas rates to the El Paso Natural 
Gas Company from which it purchases 
considerable quantities of gas originating 
in Texas and New Mexico. Such higher 
rates are subject to refund after final de- 
termination of the reasonableness of the 
rate by the Federal Power Commission. 
It is alleged that the increase is of such 
magnitude—$5,278,000 for the two com- 
panies—that any lag in the granting of 
offsetting relief would drastically impair 
each applicant’s income status and, since 
the rates cannot be fixed retroactively, 
each applicant could not recoup such 
losses. 

These applications were filed separate- 
ly from and considerably after the filing 
of other applications by each for rate in- 
creases due to increased labor, material, 
tax, and other costs and expenses, not 
including the Texas gas rate increase. 
One of these applications has been heard 
and recently submitted ; the other now is 
in process of hearing. 

The California commission is fe- 
quested in the August filings to authorize 
each applicant to place into effect a pro- 
posed retail surcharge subject to refund, 
as proposed by a formula set up in each 
application, together with a subsequent 
final rate increase as ultimately deter- 
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mined by the Federal Power Commis- 
sion. 

Here then is an attempt by the utili- 
ties themselves to avercome the lag which 
atherwise would be caused in its Cali- 
fornia rate increase matters due to the 
uncertainty of the final determination by 
the Federal Power Commission as to the 
increased cost of purchased gas. 

An instance of a timely filing and a 
limitation of the sought increase to the 
amount needed to make the utility whole 
as a result of increased wages, so as to 
effect intrastate rate increases within the 
shortest possible time after interstate ap- 
proval, is the application (A 33710) by 
the Western Union Telegraph Company 
filed with the California Public Utilities 
Commission on September 4, 1952, three 
days after the rates became effective in- 
terstate. 

The last California rate increase for 
this company was filed September 21, 
1951, was granted January 22, 1952, and 
was effective February 18, 1952. In 
some other states such increase became 
effective on April Ist. After a strike in 
April and May, 1952, and a resulting 
wage settlement, the Federal Communi- 
cations Commission allowed rates inter- 
state, as increased by tariff revisions filed 
with the Federal Communications Com- 
mission, to become effective September 
1, 1952, without formal hearing. The ap- 
plication filed with the California com- 
mission September 4, 1952, for a cor- 
responding intrastate rate increase 
states: “Printed notices of the rate re- 
visions are being distributed by applicant 
to its charge account customers and to 
members of the public making inquiry at 
applicant’s public office counters.” 

This is one way that a utility by its 
own fortuitous action can aid in cutting 
down the lag. 


ler portion of the lag is due to 
the tremendous burden upon com- 
mission staff in its analysis of applicants’ 
evidence and preparation and presenta- 
tion of its own. The large increase in 
number and complexity of rate filings due 
to continued inflation has required skill- 
ful programming by commissions in the 
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setting and hearing of cases so as to treat 
each fairly in order of filing, as nearly as 
possible. In our own commission this 
has been the endeavor. 

Faced with a mounting backlog of 
pending rate matters, large and small, 
and a constant turnover in technical staff, 
our commission has instituted a staff 
training program, the objective of which 
is to improve the quality, control of cost 
of the work, and to reduce the time ele- 
ment in the tasks involved. Streamlin- 
ing the organization and work of our 
staff both as to informal complaints and 
formal rate proceedings has been the 
order and appears to produce better re- 
sults. Development of standard practices 
for the preparation and presentation in 
evidence of reports in rate proceedings 
has constituted another helpful step. 

Our public utilities division staff deals 
with more than five hundred utilities, 
many of which have applied for and re- 
ceived at least one or more rate increases 
since 1947. Crowded calendars add to 
the difficulty of expeditious hearings and 
a commissioner and the staff usually are 
engaged in three or four large rate pro- 
ceedings simultaneously, which prevents 
many of the same staff members from 
giving individual attention to one matter 
at a time. Calendar dates also have to be 
set in accord with the convenience of 
counsel for applicants, protestants, and 
staff. 


OMMISSIONERS co-ordinate in setting 
hearing dates and the best attempts 
possible are made to speed hearings and 
afrive at early decisions. But large 
records developed in hearings, sometimes 
covering thirty to fifty hearing days, re- 
quire greater time in study and analysis 
and in the preparation and arriving at a 
decision. No magic touch can avoid some 
delay in rate cases at a time such as the 
present when all utilities are affected in 
their earnings by the continued increase 
in costs, wages, taxes, and all items of 
operating expense. Our commission, as 
it is believed the case with all regulatory 
bodies, is doing its best to accomplish the 
tasks before it with the greatest expedi- 
tion and the least delay. 
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(d) Legislative Relief 


ERTAIN remedies in procedure may 
be necessary or desirable. My in- 
formation is that a member of the staff of 
the Federal Power Commission, indi- 
cating that final disposition of rate peti- 
tions takes about a year, in part blames 
the Civil Procedure Act which makes 
necessary the intermediate phase of the 
examiner’s report, and believes that, if it 
could be dispensed with, the lag could be 
cut in half. 

Most state commissions may require 
prior approval of rate changes and most 
do so when major rate requests are made. 
Most of them, likewise, may suspend such 
changes. By statute, many state com- 
missions may prescribe temporary rates, 
pending investigation.® 

Interim rates have been made effective 
by the California commission as well, 
usually over objection of protestants. In- 
terim rates, however, are not complete- 
ly satisfactory to applicants and usually 
are misconstrued by the public, which be- 
lieves that increase has been filed upon 
increase within a period of a few months. 

By Senate Resolution 332, adopted by 
the last Congress, an investigation and 
study of the Interstate Commerce Com- 
mission was ordered to determine what 
changes could be made to promote maxi- 
mum efficiency in that regulatory agency. 
An engineering survey is under way now 
to determine how to streamline the work 
of that body. Other proposals by the 
Transportation Association of America 
are to: authorize carriers to increase 


® Arizona, Arkansas, Colorado, Connecticut, 
Delaware, District of Columbia, Florida, Idaho, 
Illinois, Kansas, Kentucky, Maine, Maryland, 


Missouri, Nevada, New Hampshire, New 
Mexico, New York, North Carolina, North 
Dakota, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Vermont, Vir- 
ginia, Washington, West Virginia, Wisconsin, 
Wyoming. 


rates if the Interstate Commerce Com- 
mission does not act within thirty days 
on general rate increase proposals ; repeal 
the “Rule of Rate Making”; reduce the 
suspension period from seven months to 
three months; authorize the Interstate 
Commerce Commission to increase intra- 
state rates if state commissions do not act 
within forty-five days. 

Whether legislation is the answer is 
questioned by some because of the length 
of time necessary to procure the desired 
laws. 


OME state commissions, including ours, 
have sought to establish rates which 
give recognition to what is sometimes 
called attrition, slippage, or deterioration 
in the rate of return.” When a rate of 
return is found and determined to be fair 
and reasonable, based on the figures de- 
veloped for a test period, such commis- 
sions, realizing that utilities in the past 
actually have not experienced that rate 
of return, due to increasing capital invest- 
ments to meet their enlarging customer 
demands, and increasing expenses, have 
made an allowance for that attrition by 
adding various fractional percentage 
points in the return. By this method, at 
least some if not all of the deterioration in 
the return which otherwise would occur 
has been prevented and the utility can be 
assured of a return that truly is fair and 
reasonable and sufficient to permit the 
utility to meet its obligations and its cus- 
tomer needs, finance itself satisfactorily, 
and have a reasonable amount left over 
for addition to surplus. 

This is the end to which all are striving. 
To that end all available and to be at- 
tained techniques should be directed so 
that utilities may be in a healthy condi- 
tion and the public adequately served. 


10 See Pusiic Utiuities FortNnicutty, Vol. 
XLIX, June 19, 1952, page 875. 
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The Regulatory Lag and Rail Rates 
By E, H. BURGESS* 


pga delayed is good neither for 
lawyers nor the parties involved. It 
is for that reason that we are here to con- 
sider a delay in the regulatory system for 
utilities that is an outstanding fact of 
serious public concern. 

Regulation by the public of enterprises 
that are private has had a long history 
and a purpose that are well understood. 
From time immemorial the body politic 
has progressively regulated those busi- 
nesses, like transportation and others, 
whose operations directly affect the well- 
being of the community at large. The 
reason has been a general recognition 
that conformance by such enterprises to 
prescribed regulations is required for the 
protection and promotion of the common 
good. But at the same time there has 
inhered in the acceptance of regulation as 
a social requisite, the companion and 
equal idea that the end objective of regu- 
latory justice by administrative tribunals, 
like that of the judiciary, is protection of 
the rights of the individual. 

So it is that there is growing concern 
because the regulatory system of today, 
by reason of its delays, is falling seriously 
short of protecting these rights. These 
delays constitute and are styled the regu- 
latory lag. And by that is meant the cost- 
ly extent to which this system now de- 
lays necessary rate relief for carriers al- 
ready burdened with the rapidly rising 
operating costs of recent years. Without 
any intent to minimize the seriousness to 
other utilities of regulatory lags, what I 
say will relate primarily to the inordinate 
effect of such lags in the field of rail trans- 
portation, 


T is, I think, most pertinent and timely 
that this subject receive the thought- 
ful consideration not only of the bar but 
of legislators and the public generally. 
There is need today for examination of 
our regulatory system in action ; for con- 





*Vice president and general counsel, Balti- 
more & Ohio Railroad. 


sideration of what it is and how well it 
serves its great purpose. There is need to 
see how railroad regulation in particular, 
born as it was in an economic environ- 
ment in which railroads monopolized the 
transportation field, affects the public in- 
terest of today by its effect upon the rail- 
ways in their modern environment of 
keenest competition with all the other 
agencies of transport now in operation. 

While not always true, end results of 
regulatory as well as other means are a 
fairly reliable test of the means. A regu- 
latory system, or a deficiency in it, as- 
sumes importance not only in proportion 
that the activity regulated is essential to 
the common good, but in proportion also 
that the end results of the regulation con- 
tribute most to that good. 

In making this examination, there is 
need to realize at the outset that rail serv- 
ice in this country is now, and for the 
foreseeable future will continue to be, un- 
expendable. Toa progressive body poli- 
tic, healthy arteries of rail transporta- 
tion are as indispensable as healthy 
arteries of circulation to the physical 
body. No one informed of the facts will 
doubt that for the well-being of the 
civilian economy and for the success of 
the nation’s enforced defense role, the 
kind of transportation that can only be 
furnished by the steel wheel on the steel 
rail must be kept adequate. It must op- 
erate with equal regard for the public 
service and its own economic soundness. 


INCE the depression of the early 

thirties and particularly since World 
War II, there can be little room to doubt 
that the system’s procedures have been 
too ponderous to serve properly the pub- 
lic interest. In the four postwar general 
rate increase cases necessitated by the 
rapid inflation of wages and prices, the 
time consumed by the procedures be- 
tween filing each request and securing 
final relief averaged about nine months, 
although in each a limited interim in- 
crease was authorized within less time. 


659 OCT. 23, 1952 





PUBLIC UTILITIES FORTNIGHTLY 


Moreover, with the exception of the 
request in the most recent of these pro- 
ceedings, known as Ex Parte 175, the 
full amount deemed necessary by man- 
agement, and sought by management, 
was not granted in any case. The real 
significance of this lies not only in the 
damaging loss during the time lag, but 
in the fact that the full increase requested, 
if promptly granted, would not in any 
instance have yielded the carriers as a 
whole as much as a 6 per cent return on 
net investment. 

In this connection a review of the pro- 
cedure in the Ex Parte 175 general rate 
increase case may well illustrate the regu- 
latory system in its best action. It is not 
only the most recent of such proceedings 
but one in which every possible expedi- 
tion was strongly urged, particularly by 
the petitioning carriers. The case was 
begun on January 16, 1951, by a petition 
to the Interstate Commerce Commission 
for a nation-wide increase in freight rates 
approximating 6 per cent. The petition 
set forth that due to wage increases 
authorized under the processes of the 
Railway Labor Act and increases in 
prices of materials and supplies then in 
effect, the annual cost of producing rail 
transportation had increased by $421,- 
000,000 over and above the annual cost 
at the time the then existing rate levels 
had been authorized. Since rate increases, 
even when granted, cannot be made retro- 
active to recoup carriers for loss on past 
service, the burden of an additional $421,- 
000,000 of annual expenses without off- 
setting rate relief, meant an irreparable 
loss until relief could be secured. 


1B pe the compulsion of these cir- 
cumstances, and in an effort to 
minimize the loss, the carriers on the 
third day following the filing of the peti- 
tion made a formal motion, upon affida- 
vits showing the increased costs and re- 
sulting inadequacy of earnings. They 
asked the commission to allow the 6 per 
cent increase to become effective at once, 
but subject to full hearings and investiga- 
tion thereafter, and with a stipulation and 
commitment by the carriers that they 
would promptly honor any claims for 
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reparation to the extent that increases 
ultimately authorized by the commission 
following its investigation might be less 
than the interim increases of 6 per cent, 

Apart from this express stipulation, it 
has long been a feature of the regulatory 
law that the commission may award 
reparation to protect a shipper who has 
paid rates unreasonably high for past 
service. There is, however, no counter- 
part provision for similar protection of a 
carrier which has rendered transportation 
at rates later found to be unreasonably 
low. It was in an effort to bridge this de- 
ficiency and as far as possible safeguard 
the carriers against a lag loss without in- 
jury to shippers, that the motion for in- 
terim effectiveness of the 6 per cent in- 
crease was made. 

The motion was not granted, and the 
case was set for hearing and oral argu. 
ment. After that an interim increase ap- 
proximating 2.4 per cent, or, roundly 
$207,000,000 annually, in gross revenues 
for the country as a whole was authorized 
and became effective April 4, 1951. 


HUuS, although having earned only 

3.9 per cent on net investment in 
1950, and burdened in 1951 with an in 
crease of $421,000,000 in operating costs, 
no relief was available until two and one- 
half months later, and then only to the 
extent of less than half of the cost in- 
crease, or 2.4 per cent instead of 6 per 
cent. 

By the time this partial relief was al- 
lowed, further wage increases under the 
processes of the Railway Labor Act and 
price increases had become effective, 
thereby more than doubling the $421,- 
000,000 annual increase in operating 
costs to roundly $973,000,000. Confront- 
ed as they then were with such a major 
additional cost increase and the manifest 
inadequacy of the interim relief of 2.4 
per cent, no alternative seemed open but 
to file an amended petition, as was im- 
mediately done on March 28, 1951, for 
an increase of 15 per cent in lieu of the 
6 per cent previously sought. Extended 
hearings, briefs, and oral argument fol- 
lowed on the 15 per cent petition, and 
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four months later, on August 2, 1951, an 
average nation-wide increase approxi- 
mating 6.6 per cent, including the prior 
interim increase of 2.4 per cent, was 
authorized, to become effective not earlier 
than fifteen days thereafter. In a press 
release accompanying its decision, the 
commission estimated that this authori- 
zation should increase the carriers’ gross 
freight revenues annually by $548,000,- 
000. 


72 situation then was that although 
increased costs at the annual rate of 
$973,000,000 were already being in- 
curred by the carriers in March, 1951, 
when the 15 per cent petition was filed, 
no relief excepting the interim 2.4 per 
cent, was available until near the end of 
August, when it was allowed to the ex- 
tent of little more than half the cost in- 
crease, or 6.6 per cent instead of the re- 
quested 15 per cent. 

These circumstances were very dis- 
appointing and disturbing to the carriers, 
and on October 19, 1951, they petitioned 
the commission for further consideration. 
Extended additional hearings began on 
January 14, 1952, follawed by the sub- 
mission of further briefs and a week of 
oral argument, ending February 29, 
1952. 

On April 11, 1952, the commission 
in its final decision authorized substan- 
tially the full 15 per cent increase which 
had been requested over a year previously 
in the petition of March, 1951. The new 
rates became effective May 2, 1952, which 
was as soon as they could be published— 
approximately fifteen months after being 
requested and after incurring the cost 
rises justifying them. 


HE procedure in this case has been 

delineated in this detail, not as 
criticism of the commission, but because, 
in the absence of some even more com- 
pelling emergency, it is believed to repre- 
sent as prompt action in a general rev- 
entute case as may be expected under the 
regulatory system as it now exists. It is 
not to be denied that the commission faces 
a heavy burden in hearing and deciding 
proceedings of this magnitude and com- 
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plexity under prevailing procedures. It is 
recognized too that in dealing with this 
case the commission did make special 
effort under special rules to expedite its 
disposition in various ways. The fact re- 
mains, however, that notwithstanding all 
that was done in that behalf, the case ex- 
emplifies a procedure that had the effect 
of requiring the railways of the country, 
in a period of unprecedented general 
business activity and high earnings by 
other industry, to render service a year 
and three months at rates that were in- 
adequate by a wide margin. 

Enforced service for long periods at 
rates subsequently found too low cannot 
be otherwise than seriously devitalizing 
to any enterprise, and is no less so to the 
sound economic status of carriers upon 
which must depend the adequacy of their 
service. 


B= detrimental lags in rate relief are 
not confined to the interstate field. 
The constitutional demarcation between 
interstate and intrastate commerce has 
the effect of dividing the regulatory sys- 
tem applicable to rail carriers and other 
interstate utilities into many parts be- 
tween national and state tribunals. Thus, 
after incurring such lags as now seem in- 
herent in securing from the Interstate 
Commerce Commission the measure of 
relief it may grant in interstate rates, the 
necessity for application to each of the 
state commissions for corresponding re- 
lief as to intrastate rates multiplies the 
lags. 

While many of the state tribunals, I 
am happy to say, have acted with gratify- 
ing expedition in approving the inter- 
state levels, substantial and costly addi- 
tional lags in other state action have all 
too often been encountered. Indeed, in 
some states, general increases author- 
ized in interstate rates by the Interstate 
Commerce Commission several years 
ago, are still not in effect. These situa- 
tions may, it is true, be regarded as ex- 
treme cases, but they illustrate not only 
the potentialities but the injurious actu- 
alities in the existing system. 

Serious as it may be for any industry, 
lagging price relief must be proportion- 
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ately more serious for a utility, like the 
railways, whose earnings over the years 
have been so notably low when seen 
alongside those of all other industry. 
During the postwar years of extraordi- 
nary peacetime traffic and high industrial 
earnings generally, the railroad average 
on its depreciated investment was a rate 
of return ranging from 2.75 per cent in 
1946 to a high of 4.24 per cent in 1948. 
Back in the decade of the twenties the 
average was about 4 per cent, in the thir- 
ties slightly above 2 per cent, and even 
during the unprecedented war years less 
than 5 per cent. 


N a painstaking study by Professor 
Sidney Miller and associates, entitled 
“Rates of Return—Class I Railways 
1921-48,” published by the University of 
Pittsburgh, the poor comparison of rail- 
way earnings with those of other enter- 
prises is statistically and impressively 
established. It was also of record in Ex 
Parte 175 that in the postwar years the 
rate of return of the principal utilities, 
other than railroads, ranged between 53 


per cent and 7 per cent, with more than _. 


that for unregulated industry, in contrast 
with a depression level of about 34 per 
cent for railways. 

As might be expected, long prevalence 
of subnormal earnings has taken its tolls 
and had its effects on the industry’s eco- 
nomic soundness and consequent ability 
to serve. The impairment of the indus- 
try’s credit by meager returns to its stock- 
holders compared with those afforded in- 
vestors by other enterprises, has been a 
high toll. For years no new equity capi- 
tal worthy of mention has come into the 
industry, although a heavy and unbroken 
inflow of venture capital is a continuous 
requisite, without which the success of no 
private enterprise may long be reason- 
ably expected. 

Another toll is a heavy increase in rail- 
way short-term debt. Low earnings 
have not lessened in any degree the very 
proper demand for modernized equip- 
ment and better service, both bv the pub- 
lic to meet civilian need and by the agen- 
cies of government for defense purposes. 
To satisfy the pressure of this demand 
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as well as has been done, short-term 
borrowing for new equipment neces- 
sarily purchased on the instalment plan 
through equipment trusts and conditional 
sales agreements, increased threefold— 
from $773,000,000 in 1945 to about $2.5 
billion today. Annual payments on these 
obligations now aggregate close to $300,- 
000. 


, 


DISTURBING further consequence of 
low earnings is that capital im- 
provements, other than equipment, have 
necessitated the invasion of working capi- 
tal, until at the end of 1951 it stood at 
less than one-third its amount at the end 
of the war. Still other natural results of 
the revenue deficiency, as stated by the 
commission in its report in Ex Parte 175, 
have been a billion-dollar deferment of 
maintenance and a decline in the ratio of 
current assets to current liabilities from 
2.21 to 1.6 between the year ends of 1946 
and 1951. This deterioration in current 
position, the commission said, was “most 
serious.” 

Revenue inadequacies of this nature 
and duration naturally pose the question: 
How long in such circumstances can pri- 
vate management continue to provide the 
ever improved service civilian and na- 
tional welfare demand? I raise this ques- 
tion and mention this economic status of 
the industry because it is that status that 
proportionately increases the damaging 
effect of a regulatory lag. 

The economic erosion of delayed rate 
relief is surprising in its magnitude. It 
was established in the record in Ex Parte 
175 that if the revenue increases sought 
to meet rising operating costs in the five 
postwar years 1946-50 had been allowed 
to become effective within thirty days 
after being requested, and retained to the 
extent of 84 per cent, net railway operat- 
ing income of the carriers would have 
been greater than it was by $1,949,000,- 
000 for the period, or by $390,000,000 in 
each of those years. The reasonableness 
of the full requests is well indicated, be- 
cause with them the rate of return on 
net investment would have averaged only 
5.15 per cent, instead of 3.51 per cent as 
it actually did in those years. 
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t also appeared that if the increases 
which the commission ultimately did 

approve during that period had been 
made effective within thirty days after 
being requested, and retained to the same 
extent, there would have been an in- 
crease in net railway operating income 
for the period of $601,000,000, or $120,- 
000,000 each year. In other words, dur- 
ing the time it took the procedure to 
make available the relief which it ulti- 
mately did provide, the carriers lost net 
railway operating income at the rate of 
$120,000,000 a year. The carriers earned 
on their net investment during the lag 
period only 3.51 per cent, and would 
have earned only 4.02 per cent if the re- 
lief ultimately allowed had been made 
available more promptly. 

The quick adjustment of prices by un- 
regulated private enterprises to cover 
rising operating costs is accepted as com- 
monplace business prudence and as so- 
cially right and proper. Without such 
adjustments satisfaction of the profit mo- 
tive as the touchstone of all private enter- 
prise would soon be defeated. So com- 
mon are prompt price changes by unregu- 
lated business that even during periods 
of general price control, price increases to 
compensate wage increases, are allowed 
either concurrently with or but shortly 
after the wage rise. There is no substan- 
tial lag in price relief, as the recent wage 
and price adjustments in the steel indus- 
try well exemplify. Economic law and 
the public interest now call for a regula- 
tory system that will accord similar price 
relief to business that is regulated. 


pmo relief cannot of course be as- 
sumed to be the sole cause of thin 
railroad earnings, but it is a major cause. 
It is a defect in the regulatory system 
that has come to constitute an unreason- 
able burden on interstate commerce. It 
is a burden alike to the carriers bound 
to render service and unable voluntarily 
to discontinue it, and a burden no less to 
the public interest in rail service. What- 
ever impairs the stability and adequacy 
of that service, as does the regulatory lag, 
is not only inimical to the public welfare, 
but in its private aspects exemplifies pro 
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tanto the old principle that justice de- 
layed is justice denied. 


Remedy 


N searching for a remedy for this situa- 
tion, it is well to remember that the 
end objective of regulation is not static, 
but, as experience teaches, is as dynamic 
as the changing concepts of what is social- 
ly desirable, 

In the railway monopoly period before 
1920, the customary regulatory proce- 
dures worked with less serious hardship 
than they do today. Increased-rate hear- 
ings were less time consuming; the de- 
sign of regulation then was restrictive 
in purpose to guard against excessive 
rates, and time lags in cutting them down 
were not serious because the public was 
protected by reparation during any delay. 

But in 1920 a changed concept of what 
was necessary to protect the common 
good came into the law. Mere restrictive 
regulation was no longer enough. The 
Transportation Act of that year, as the 
Supreme Court said in the Dayton-Goose 
Creek Case (263 US 456, 478), 


Seeks affirmatively to build up a sys- 
tem of railroads prepared to handle 
promptly all the interstate traffic of the 
country. It aims to give the owners of 
the railways an opportunity to earn 
enough to maintain their properties 
and equipment in such a state of effi- 
ciency that they can carry well this 
burden. To achieve this great purpose, 
it puts the railroad systems of the 
country more completely than ever 
under the fostering guardianship and 
control of the commission. 


ee pertinent to the problem of 
remedying the regulatory lag is the 
court’s emphasis that the great purpose 
of the changed regulatory concept was a 
“fostering guardianship” designed “af- 
firmatively to build up a system of rail- 
roads” to a state of adequacy to the coun- 
try’s needs, and to give the owners of the 
railways “an opportunity” for adequate 

earnings. 
Although the recapture clause, whose 
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legality was the issue in the Dayton- 
Goose Creek Case, was later repealed, 
the philosophy of the court’s pronounce- 
ment has not been changed. Instead, it 
was carried forward and reaffirmed by 
the Congress when, in 1940, it wrote into 
the Interstate Commerce Act the existing 
declaration of “National Transportation 
Policy.” Among the parts of this national 
policy pertinent particularly to the prob- 
lem of the regulatory lag, is the congres- 
sional declaration that regulation shall be 
“fair and impartial,” and “so admin- 
istered as .. . to promote . . . adequate, 
economical, and efficient service and fos- 
ter sound economic conditions in trans- 
portation and among the several car- 
riers.” 

Under such a policy and court pro- 
nouncement, the questions are: Can a 
regulatory system be “fair” if the relief 
it affords lags, with its resulting loss, be- 
hind need to the extent it now does? Can 
it be said that a regulatory system pro- 
motes “adequate, economical, and effi- 
cient service” or “fosters sound economic 
conditions in transportation” when there 
is inherent in it substantial delays in re- 
lief during which the economic strength 
of the carriers is irretrievably sapped? 
Are such lags consistent with the “foster- 
ing guardianship” or “the opportunity to 
earn” sufficient revenues which the 
court found to be the new purpose of 
regulation? These questions must, it 
stems, be answered in the negative, 


ae from the lag disability in this 
system to be effective, it seems to 
me, needs to take the form of a change in 
the system to the extent of eliminating 
by law the opportunity for unnecessary 
delay. Such a change is the proper office 
of a remedial statute. Statutes conven- 
tionally have as their prime purpose the 
remedying of some defect in the law as it 
has developed, and its adaptation to the 
changes of time and circumstances. 

It can well be doubted that effective 
remedy can be accomplished by rule 
change, or other means short of express 
statutory sanction. Present relief pro- 
cedure with its inherent and devastating 
delays, by long practice and precedent 
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and by the commission’s obedience to 
what it now deems procedural, if not sub- 
stantive due process, has become tvo 
crystallized, I fear, to justify expectation 
of satisfactory correction short of statu- 
tory authority. 

At least three directly interested, 
large, and responsible groups have pro- 
posed significant statutory remedies, be- 
lieving that in legislation lies the only 
effective relief. In them all is a common 
recognition that, in the public interest in 
adequate service, carriers must have a 
way to effectuate more promptly the rate 
changes that rising costs require. 


HE first of these remedies is con- 

tained in a bill, known as S 2518, 
introduced in the last Congress and made 
the subject of extended hearings in which 
it was supported by the railroad industry. 
Adjournment prevented a committee re- 
port or final action, and the bill will 
doubtless again be introduced in the new 
Congress. It provides simply that when 
cafriers incur increased operating costs 
impairing their ability to provide ade- 
quate service, they may, upon certifica- 
tion of that fact to the commission, make 
corresponding rate changes effective not 
less than thirty days thereafter. The in- 
creases would become effective without 
suspension but, either upon complaint by 
any citizen or upon the commission’s own 
motion, would be subject thereafter to 
such adjustments as the commission 
should find in order. In substance, the 
present practice of long nation-wide in- 
vestigation before relief, with its in 
tolerable carrier injury, is changed to in- 
vestigation after effectiveness, with in- 
jury to no one. 

Similar in basic principle is the statu- 
tory remedy recommended by the execu- 
tive committee of the National Industrial 
Traffic League, an organization, repre- 
senting thousands of shippers and indus- 
trial organizations throughout the coun- 
try. Under this plan, upon like certifica- 
tion to the commission by carriers of in- 
creased operating costs, the commission 
would be required, within thirty days, to 
authorize certain increases. They would 
satisfy the specified standard of provid 
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ing “revenues sufficient to enable the car- 
riers to provide adequate and sufficient 
service, maintain sound credit, and at- 
tract equity capital.” Rates thus made 
effective on an interim basis would be 
subject to full investigation thereafter by 
the commission, with authority to make 
modifications and reparation awards if 
found necessary. 


HE third remedy to which attention 

is directed was recommended re- 
cently by the National Co-operative Pro}j- 
ect on Transportation Policy. The proj- 
ect is an organization of panels or groups, 
each representing a separate form of 
transportation as well as the users of and 
the investors in all transport. It was set 
up in 1947 by the Transportation Asso- 
ciation of America to study transporta- 
tion problems with a view to recom- 
mending, as far as possible, uniform cor- 
rective measures in the interest of ade- 
quate service, 

The project’s plan to correct the regu- 
latory lag, although not yet approved by 
the association, calls likewise for a statu- 
tory amendment. It would permit car- 
riers, upon incurring substantial cost in- 
creases, to give notice to the Interstate 
Commerce Commission of intention to 
make a corresponding rate increase. 
Within thirty days the commission would 
be empowered to revise the proposal if it 
found, preliminarily, that the carriers’ 
estimates of cost increases were errone- 
ous, or that the intended rate increases 
were too high, or were not properly 
spread over all traffic. But if no revision 
upon such ad interim findings were 
ordered within the thirty days, the pro- 
posed rates would automatically become 
effective, but still subject— and here 
again is the safeguard—to full hearin 
and modification, including reparation, fi 
found in order by the commission. 


OQ’ these remedies, the one contem- 
plated in S 2518 is believed best 
adapted to the effective solution of the 
lag problem. It contemplates the effec- 
tiveness of general rate changes without 
prior commission action, while the other 
plans provide for some commission ac- 
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tion before effectiveness. Since in the 
nature of the situation and the 30-day 
time limit any prior action would at best 
be but superficial, and since full investi- 
gation by the commission is to follow in 
any event, it is not apparent that super- 
ficial prior action is needed or would 
serve any useful purpose. 

While for the reasons stated S 2518 
seems the most appropriate remedy, real 
constructive headway has been made by 
the extent to which the responsible spon- 
sors of these plans recognize the prin- 
ciple that rate changes to meet rising 
costs must, under existing conditions, be 
allowed to go into effect more promptly, 
with necessary investigation and revi- 
sion afterward. Upon that foundation 
and through some combination of these 
plans or otherwise, an effective statutory 
remedy may be expected. 


TS public’s natural apprehension 
that excessive rates would thereby 
be initially established is more apparent 
than real. In the prior era of railroad 
monopoly in the field of transport, that 
fear had substance, and the public in- 
terest then required and the regulatory 
system provided restraints to guard 
against that eventuality. In today’s in- 
tense competition with all the new agen- 
cies of transport that have come rapidly 
into successful operation, railroads know 
full well that their own self-interests and 
ability to compete would hardly be 
served by rate rises out of line with those 
of their vigorous competitors. If on oc- 
casion excessive rates did go into effect 
initially, public protection would lie in 
the investigation that would follow, with 
all the correcting adjustments and repara- 
tion the commission found proper. 
The great virtue of these plans is that 
the public is safeguarded against exces- 
sive rates not only by the controlling 
power of competition, which is deemed a 
sufficient price protector in other seg- 
ments of the economy, but also by the 
commission’s unhampered powers of sub- 
sequent investigation. At the same time 
and of equal importance to the public in- 
terest, the carriers are protected against 
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a socially unnecessary and repens 
lag loss. 


ROCEDURAL lags at the state level, al- 

though equally serious in their cumu- 
lative effect, have, it is submitted, even 
less justification. State action on gen- 
eral rate increases follows the Interstate 
Commerce Commission’s action in which 
representatives of state commissions cus- 
tomarily and actively participate, not 
only as hearing commissioners, but as 
stout advocates of state interests. On 
this account it would seem but reasonable 
that consistent state action should 
promptly follow Federal action. 

Since the well-being of interstate com- 
merce depends upon a proper revenue 


contribution from intrastate commerce, 
the power of Congress in the premises 
is clear. That power has long been exer- 
cised through the authority given the In- 
terstate Commerce Commission in § 13 
of the Commerce Act to revise state ac- 
tion to bring state rates in line with its 
prescription of interstate rates. There is, 
however, no time limit upon state action, 
and therein lies the lag. What is reason- 
ably needed is a reasonable time limit of 
approximately forty-five days to stimu- 
late tardy state tribunals to take action. 
The finest tradition of our law is its 
capacity in changing circumstances to 
“produce common-sense justice.” It is 
that tradition and that kind of justice that 
now call for an end to the regulatory lag. 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Eastern Massachusetts Street Railway 


Company 


D.P.U. 9750 

July 30, 1952 
NVESTIGATION as to propriety of rates and charges filed by 
transit company; approved with modifications. 


Return, § 28 — Support of security prices. 
1. The Commission need not require the public to furnish a transit company 
with earnings necessary to support the market for its oustanding equity 
securities where the company’s surplus deficit is almost equal to the par value 
of the securities, since it is apparent that none of the equity money invested 
in the enterprise is represented by property used and useful in the public 
service, p. 35. 

Return, § 26 — Cost of money — Securities representing abandoned property. 
2. The Commission need give little attention to evidence as to cost of money 
and rate of return on equity securities of a transit company which has a 
surplus deficit almost equal to the par value of the equity securities and 
where the equity securities are mainly representative of money spent to 
acquire already abandoned street railway property, p. 35. 

Valuation, § 202 — Obsolete and abandoned properties in rate base — Transit. 
3. The obsolete and abandoned properties of a transit company which has 
converted from street railway to motor carrier operation need not be con- 
sidered in determining the company’s rate base, p. 35. 


Valuation, § 316 — IWorking capital allowance — Transit company. 
4. No working capital allowance will be allowed in a transit company’s rate 
base, p. 37. 
Return, § 16 — Need for transit company — Operating ratio. 
5. It is absolutely necessary that a transit company maintain a sound oper- 
ating ratio, p. 39. 
Return, § 24 — Maintenance of profit margin. 
6. A transit company whose operations are volatile must maintain a margin 
between income and expense in order to maintain its financial position so 
that future fluctuations will not result in its carrying on business at a loss, 
p. 39 
Return, § 108.1 — Transit operating ratio. 
7. An operating ratio of 95.08 per cent was not considered in excess of a safe 
margin for a transit company, p. 39. 
¥ 
APPEARANCES: Charles W. Mul- Maloney, Associate General Counsel, 
cahy, General Counsel, J. Joseph for Eastern Massachusetts Street Rail- 
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way Company ; P. Harold Ready, City 
Solicitor, for city of Lowell; Albert 
Cole, Assistant City Solicitor, for city 
of Lynn; James P. Kane, City Solic- 
itor, for city of Lawrence; James J. 
Bradley, City Solicitor, for city of 
Salem ; William B. Sullivan, Jr., Town 
Counsel, for town of Danvers; Doug- 
las Randall, Assistant City Solicitor, 
for city of Quincy. 


3y the DEPARTMENT: Eastern 
Massachusetts Street Railway Com- 
pany filed on October 11, 1951, new 
schedules of rates and charges for 
transportation of passengers stated 
therein to be effective November 11, 
1951. The operation of these sched- 
ules was suspended by the Department 
and public hearings were held in 
Boston in an investigation ordered 
in connection therewith on November 
26th and 27th and December 12th and 
27th. Due public notice of the fare 
changes was posted in accordance with 
our rules. 

Respondent provides local and in- 
terurban bus service in and between 
more than seventy different communi- 
ties in eastern Massachusetts, extend- 
ing from Haverhill on the north to 
Fall River on the south of Boston. 
No local service is performed in Bos- 
ton, but several of its lines from the 
north run into Haymarket Square, its 
Fall River line runs into Park Square, 
and several other of its lines terminate 
at rapid transit terminals of the 
M.T.A. system serving Boston. 

The present basic fare throughout 
respondent’s system is 10 cents. It 
provides tokens, at three for 25 cents, 
good within token zones which, for the 
most part, are somewhat shorter than 
the zones for cash fares. It also offers 
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a weekly ticket between certain points, 
good for twenty-four rides at a price 
of $1.50. These rates and zones are 
subject to very many exceptions, and 
there are numerous special tickets, 
Respondent proposes a general rear- 
rangement of its fare zones, making 
the token zones generally co-extensive 
with the cash zones, and proposes to 
increase the basic fare to 15 cents, the 
token fare to two for 25 cents, and the 
price of the weekly ticket to $2.25. 
The basic principle which respond- 
ent has applied in its zoning rearrange- 
ment beyond the first fare limit is to 
mark off a first zone of 24 miles, and 
to provide for an additional fare incre- 
ment of 5 cents for each 14 miles 
thereafter. Because this formula is be- 
ing applied to respondent’s lines for 
the first time, it is impossible to gen- 
eralize as to the percentage of the 
increase on longer runs. Some of the 
resulting increases are, as hereinafter 
noted, so heavy as to require some 
modification; others remain un- 
changed or else are affected relatively 
little. Respondent also proposes to 
institute a new variety of 10-trip 
commutation tickets on trips where 
the basic fare is 35 cents or over, good 
for ninety days after issuance, at a 
price equal to ten times the basic fare. 
Under present rulings of the Trea- 
sury Department, such tickets will not 
be subject to tax, and the purchaser 
will save the tax, i.e., 15 per cent, on 
the cost of such tickets. Although we 
are aware of the dangers inherent in 
making comparisons of this nature, 
it is a fact that the rates so proposed 
by respondent for interurban travel 
compare favorably with those charged 
by other bus companies in the state 
for travel over comparable distances. 
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Respondent was organized in 1918 

(Special Acts of 1918, Chap 188) 
for the purpose of acquiring the prop- 
erties of the Bay State Street Railway, 
then in receivership. Under its char- 
ter, it was to issue securities in an 
amount based upon a valuation of its 
properties made by the predecessor of 
this Department. Its original capital- 
ization was in the amount of $47,- 
67,182.39, which was later written 
down to $41,401,825.72, which latter 
amount was the value as found by 
us at that time. Under Special Acts 
f 1918, Chap 188, respondent’s af- 
iairs were placed in the hands of public 
trustees who maintained such control 
under various extensions of the orig- 
inal act until January 15,.1949. On 
that date, due to the failure of re- 
spondent to accept the provisions of 
Acts of 1948, Chap 558, the public 
trusteeship was terminated and, for 
the first time since 1918, this carrier 
became subject to the jurisdiction and 
control of this Department as a Street 
Railway under G.L. Chap 161. Be- 
fore this happened, however, and while 
it was still under public control in 
July, 1948, respondent placed new 
tariffs in effect substantially increasing 
its fares. 

[1-3] By the time that respondent 
came under our jurisdiction, it had 
abandoned all of the trolley car opera- 
tions, the equipment for which had 
been in very large measure responsible 
for the substantial valuation placed on 
its properties in 1918. Its trustees had 
been authorized by its charter to make 
provision for “losses in respect to prop- 
erty sold, destroyed, or abandoned as 
they” might deem adequate, or as we 
might require. Neither was, in fact, 
done, and respondent's balance sheet 


as of September 30, 1951, which was 
substantially that shown at the time 
of termination of public control, may 
be summarized as shown on next 
page. 

The decrease in outstanding securi- 
ties since 1918 is largely due to retire- 
ments of bonds by purchase at substan- 
tial discounts. At the present time, 
except for the $3,635,000 of long-term 
debt, all of the outstanding securities 
of respondent are, strictly speaking, 
equity securities. But the surplus 
deficit is almost exactly equal to the 
par value of such equity securities. 
The only conclusion we can draw from 
this situation is that there now remains 
substantially no equity money invested 
in this enterprise represented by prop- 
erty used and useful in the public serv- 
ice. We do not believe we are called 
on or that we should consider that 
the public must furnish respondent 
with the earnings necessary to support 
the market for these equity securities. 
We think this is a classic case demon- 
strating the frailities of the rules laid 
down in the Hope Natural Gas Co. 
Case (1944) 320 US 591, 88 L ed 
333, 51 PUR NS 193, 64 S Ct 281, 
to which so much attention has been 
paid. Respondent’s investors have 
sunk millions of dollars in street rail- 
way equipment, which has been made 
obsolete by developments in the art 
which could not have been foreseen. 
We do not believe that the law com- 
pels us to see that the investment 
which these people made is kept invi- 
olate regardless of inventive and social 
changes. The investor in public utility 
securities, when he puts his money into 
these securities, trades the possibility 
of increased earnings for the stability 
traditionally associated with regulated 
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Current Assets ee 
Carrier operating property ..... 
Less accrued depreciation .... 


Net operating property . 
Non-operating property (net) 


Prepayments and Deferred Items 


Total Assets 


Current liabilities 

Funded debt: 
General Mortgage Bonds 
21% Note due 9/1/52 
Equipment notes 


Reserves (except depreciation) 

Capital Stock (net) 
Preferred, Series A 
Preferred, Series B 
Adjustment 
Common 

Total capital stock 

Surplus (deficit) 


Total liabilities 


enterprises. He does not expect, or at 
least we do not believe he is entitled 
to receive insurance against the danger 
that progress will make obsolete the 
equipment which his money was used 
to purchase. It is well settled that such 
obsolete and abandoned properties are 
not to be considered in determining the 
proper rate base upon which to com- 
pute a rate of return. Baker v. Pub- 
lic Utilities Commission (DC DC) 
June 13, 1950, reversing Re Washing- 
ton Gas Light Co. (DC 1949) 83 
PUR NS 4; Georgia R. & Power Co. 
v. Railroad Commission (DC Ga 
1924) PUR1925A 546; Re Blue Hill 
Street R. Co. (Mass) PURI9I15E 
370. See Re Western Massachusetts 
Electric Co. (1951) D.P.U. 9658. 
We indicated in the original Bay State 
Rate Case (Mass) PURI916F 221, 
in which the value of respondent’s 
95 PURNS 


Leececessess $890,350.94 
$13,414,509.83 
8,828,148.43 


4,586,361.40 
488,007.44 





5,074,368.84 
288,126.84 


6,252,846.62 


788,125.24 


3,335,000.00 
300,000.00 
725,991.00 





4,360,991.00 
965,558.33 


3,049,278.34 
2,117,800.00 
6,460,045.89 
6,230,882.74 


17,858,006.97 
(17,719,834.92) 


$6,252,846.62 


property was established, that obsolete 
horse-car property held on the books 
for twenty years should be deducted 
from its original investment for pur- 
pose of valuation. It has been more 
than twenty years since its street rail- 
way properties became substantially 
obsolete, in turn. There is no evi- 
dence, and we do not believe that the 
decision of respondent to motorize its 
operations and abandon its streetcar 
facilities was dictated solely by an al- 
truistic desire better to serve the pub- 
lic, and we do not believe the holding 
in Pacific Gas & E. Co. v. San Fran- 
cisco, 265 US 403, 68 L ed 1075, 
PUR1924D 817, 44 S Ct 537, 1s 
applicable to the facts in this case. 
We believe that it would be a re- 
markable proposition that we should 
refuse to include such obsolete prop- 
erty for rate base purposes, but should 
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include among the securities upon 
which the respondent must be allowed 
to earn income, the equity funds used 
to acquire such property. Conse- 
quently, we believe we are required 
to give little attention to the im- 
pressive evidence here as to cost of 
money and rate of return on equity 
securities of transit companies. 

[4] Respondent’s balance sheet 
shows net operating property in the 
amount of $4,586,361. We have re- 
peatedly held that we will not allow 
for purposes of establishing a rate base 
an increment over net operating prop- 
erty of a bus company on account of 
working capital. Re Springfield Street 
R. Co. (1951) D.P.U. 9514; Re Berk- 
shire Street R. Co. (1951) 88 PUR 
NS 21; Re Massachusetts North- 
eastern Transp. Co. (1950) 86 PUR 
NS 192; Re Worcester Street R. Co. 
D.P.U. 8945, July 31, 1950. We see 
no reason to modify these previous 
opinions on the instant record. We 
hold and find, therefore, that re- 
spondent has prudently invested in 


1948 


Total Operating Revenue 
fotal Operating Expense 
Net Operating Revenue 

Other Income 


$15,440,671 
13,674.685 


1,765,986 
34,898 


property, used and useful in the public 
service, the amount of $4,586,361 upon 
which we are required to allow it to 
earn a fair return. 

For the year ending December 31, 
1950, respondent’s operations resulted 
in a net profit of $723,192 before 
amortization requirements. There is 
no doubt whatever but that such earn- 
ings were at least adequate. However, 
after correcting for work stoppages, 
respondent’s gross passenger revenue 
for 1949 (from July Ist) fell off 14.57 
per cent as compared with the similar 
period in 1948. This decline con- 
tinued during 1950, which showed a 
loss of 11.39 per cent as compared 
with 1949, and up to the latest time 
available before the hearings, i.e., No- 
vember 14, 1951, at which time there 
had accrued a further loss in passenger 
revenue of 8.25 per cent as compared 
with the similar figure in 1950. Oper- 
ating results for 1948, 1949, 1950, 
and 1951 (two months estimated) are 
as follows: 


1950 


$12,480,344 
11,144,898 
~ 1,335,446 
36,747 





Income 
Interest, etc. 


Gre SS 


1,800,884 
224,988 


1,372,193 
189,001 


206,466 





Net before Income Taxes 
Provision for Income Taxes 


1,575,896 


600,000 


1,183,192 
460,000 


1,061 .899 
475,000 





Balance to Profit & Loss 


The results for 1950 were amel- 
iorated to a substantial extent by some 
nonrecurring items of insurance and 
reserves, in the absence of which the 
earnings for that year would have been 
considerably lower than is indicated. 


$975,896 


37 


$586,899 


Actual results for 1951, available 
since the hearing and including certain 
nonrecurring and nonoperating items, 
showed a balance transferable to prof- 
it and loss for the year 1951 of $139,- 
009. 
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An analysis of these figures con- 
vinces us that respondent was success- 
ful over the years until last year in 
holding down its expenses while its 
riders were staying away in increas- 
numbers. This constant attri- 
passenger revenues comes as 
no shock: the transit industry in Mas- 
sachusetts generally has been enduring 
a similar tendency. (See, for example, 
Re Union Street R. Co. D.P.U. 9562, 
Oct. 26, 1951; Re Hudson Bus Lines, 
D.P.U. 9535, Sept. 14, 1951; Re 
Dedham & Needham Transit Co. 
[1951] D.P.U. 9515; Re Springfield 
Street R. Co. [1951] D.P.U. 9514), 
and the pattern is quite consistent with 
that prevailing in the industry through- 
out the nation. The total diminution 
in bus passengers in all cities in the 
United States for the months 
ended September 31, as com- 


ing 
tion of 


nine 
1951, 


pared with the similar period in 1950 
was 6.72 per cent, which compares with 
respondent’s experience of about 8.75 
per cent. 


Apparently, however, respondent 
has been unable any longer to cut the 
cloth of its service to fit the pattern 
of public demand. Its efforts to econ- 
omize by diminution of service are 
met with violent opposition by the 
communities affected. See Re 
Massachusetts Street R. Co. (Law- 
rence) (1951) 90 PUR NS 150; 
Mayor and City Council of Lowell 
v. Eastern Massachusetts Street R. 
Co. D.P.U. 9439, June 1, 1951; 
Mayor of Fall River v. Eastern 
Massachusetts Street R. Co. (1950) 
84 PUR NS 127. And we are cur- 
rently faced with numerous similar 
complaints. At the same time, the 
cost of respondent of doing business is 
constantly increasing. State and Fed- 
95 PUR NS 
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eral gasoline taxes effective in 195] 
will increase its annual expenses by 
$115,200. An increase in the cost of 
tires, effective April, 1951, results in 
its paying currently about $60,000 a 
year over the rate effective in January, 
1951. In forecasting its results for the 
year 1952, it has been obliged to in- 
clude additional expense resulting from 
a firm offer which it has made to its 
employees of a wage increase of 13 
cents an hour over the $1.55 base rate 
now The cost of parts as 
of September 30, 1951, averaged about 
10.6 per cent above the cost of similar 
items in June, 1950. 

Considering all these factors, and 
anticipating a 


in effect. 


further decline in pas- 
senger revenues under present rates 
of 8 per cent (which compares with 
an actual for January, 1952, of 9.1 per 
cent), respondent estimates that its 
operations for 1952 will end up with 
about the following results on the basis 
of existing fares: 


Total Operating Revenue .. 
Total Operating Expense 


Net Operating Revenue desma 
Other Income 


Gross Income (Loss) 
Interest, etc. 


Net Loss 


This is truly an alarming picture 
which faces this, the largest privately 
operated bus company in the state. 
There is no evidence of any misman- 
agement, nor of excessive overhead or 
expense. That the estimates are not 
materially inflated is evidenced by 
sworn testimony adduced in other pro- 
ceedings since the hearings in this 
matter that operations during Jan- 
uary, 1952, were conducted at a loss 
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of $65,322, and those for February, 
1952, at a loss of $78,127. So far as 
we are able to judge from the record 
we have here before us, respondent 
is a helpless victim of the familiar 
(to us) squeeze between falling pa- 
tronage and increasing expense. We 
conclude that respondent must have 
additional revenue from its fares, not 
only to enable it to pay a reasonable 
return on the money invested in its 
property, but fundamentally and pri- 
marily in order to enable it to pay its 
bills. 

Respondent estimates that the fare 
increases proposed in the tariffs it 
has filed will, after allowing for dim- 
inution of passengers induced by the 
increased rates in accordance with the 
formula which we have applied on 
many occasions (see, for example, Re 
Springfield Street R. Co. [1951] 
D.P.U. 9514), result in additional 
gross annual revenues of $2,075,304, 
or an average over-all increase of about 
19.98 per cent. Applying this esti- 
mate to the figures already outlined 
for 1952, it arrives at a net income 


transferable to profit and loss and after 


Federal income taxes of $504,824. 
This represents a gross income before 
interest of $634,221, or earnings of 
about 13.8 per cent on the net amount 


Boston Edison Co. ; 

New England Tel. & Tel. Co. ..... 
Boston Consolidated Gas Co. 

Dedham Water Co. 

eg ee eee ere 


On the other hand, we have already 
found that respondent has net utility 
operating plant of only $4,586,361, 
as against annual gross revenues for 


which we have found to have been 
invested in utility operating property. 

[5-7] But this is not the whole 
story, for it leaves out of consideration 
an extremely important point of view, 
and one which we have from time to 
time emphasized. We feel we must 
inquire as to what the respondent’s 
situation and its proposals mean in 
terms of operating ratios. In 1948, 
it operated at a ratio after taxes 
(which is the only realistic approach, 
since under the decided cases income 
taxes are just as much an expense as 
anything else) of 92.5 per cent. In 
1949, this became 94.5 per cent, in 
1950, 93.0 per cent and in 1951, about 
98.02 per cent. For 1952, at existing 
rates, this ratio would rise to 109.78 
per cent. If the increase is granted as 
proposed, it will be operating in 1952 
at a ratio of 95.08 per cent. 

There is a distinct difference, as we 
have implied in a number of previous 
bus cases, between electric, gas, water, 
railroad, or telephone utilities, on the 
one hand, and passenger bus utilities 
on the other. The following tabula- 
tion shows the difference in percentage 
of annual gross operating revenue to 
net utility operating plant as shown 
on the last filed return for some fairly 
typical utilities of the first group: 


(a) (b) % 
Net 
Plant Invest. (a) to (b) 


$192,601 338 38.5 
395,524,061 48.1 
41,830,120 55.8 
1,707,584 15.6 
226,488,619 32.5 


Annual Rev. 


$74,246,324 
190,854,071 
23,353,120 
266,558 
86,580,762 


1951 of $11,290,114 or a ratio of about 
246 per cent. To illustrate the effect 
of this phenomenon more graphically, 
Boston Edison had an operating ratio 
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in 1950 of 85.1 per cent. The tele- 
phone company had a similar figure of 
85.9 per cent, and the Boston and 
Maine Railroad of 87.1 per cent. Re- 
spondent’s comparable figure was, as 
we have stated, 93 per cent, and the 
figure for the transit industry in the 
United States was 95.1 per cent. In 
other words, a relatively small increase 
in costs or decrease in revenue would 
bring, as it has done, the respondent 
to the point where it is running at 
no profit, or at a loss, while a de- 
crease of the same percentage would 
not so endanger the solvency of the 
other types of utilities. The suscep- 
tibility of bus operations to wide pa- 
tronage swings and accordingly to 
wide variations in 
trated by 


illus- 
respondent’s own income 


revenue is 


figures for the past few years. 


The investment of respondent or, 
for that matter, of any motor carrier 
is in short-lived property requiring 
a very substantial annual depreciation 
charge. Of total depreciation of 
$659,047 charged by respondent in 
1950, $564,332 was assignable to 
busses, the very large bulk of which 
were being retired at an annual rate of 
8 to 10 per cent. Such short-lived 
equipment comprises about 74.4 per 
cent of respondent’s gross depreciable 
plant account. Hence, respondent’s net 
investment might vary sharply from 
year to year, making the rate base as 
understood in the traditional concept 
unstable and unsatisfactory for use in 
rate-making proceedings which should 
have as nearly permanent results as 
possible. 

The necessity for maintaining a 
sound utility operating ratio has been 
recognized, not only by this Depart- 
ment but also by the Interstate Com- 
95 PUR NS 


merce Commission (Re Middle West 
General Increases, I. & S. No. M 2723 
[(1948) 48 MCC 541]; Re Investi- 
gation of Bus Fares, No. MC-—C-550 
[ (1950) 52 MCC 332]), and has the 
backing of respectable authority in the 
courts. In County Board of Arling- 
ton v. United States (DC Va 1951) 
101 F Supp 328, in upholding a deci- 
sion of the Interstate Commerce Com- 
mission that an operating ratio of 95.6 
per cent was not excessive, a 3-judge 
court, at p. 330, said: 

“True, operational costs and income 
predominated in the determination. 
This was not a matter of choice for 
the Commission. It was dictated by 
the nature of the utility under consid- 
eration. In following this natural 
course the Commission manifested an 
understanding of the methods and 
modus operandi of the business. For 
local transportation by bus the prin- 
cipal, and sometimes the sole, capital 
investment is mobile units. But so 
severe is their rate of depreciation that 
the entire investment, if unreplenished, 
would rapidly disappear. Too, the 
units demand close, constant, and 
costly supervision, repair, and mainte- 
nance. The necessity for frequent re- 
placements requires that operating cost 
be heavily and regularly charged to 
create and maintain a depreciation re- 
serve. Consequently, operating costs 
are the thing—the first and prime con- 
sideration in the ascertainment of 
what must be collected for the service. 
In this kind of utility the investment 
of capital in fixed assets seldom ap- 
proaches the amount invested in that 
form by those utilities requiring tor 
their purposes such permanent items 
as land, buildings, plants, rights of 
way, tunnels, trackage, depots, wires, 
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poles, mains, reservoirs, or similar 
long-lived properties. Careful ap- 
praisement in the latter class of util- 
‘ties of their capital assets, in order to 
fix a rate base, is imperative, but it 
is not so dominant an inquiry for 
a suburban bus company. 

“Accentuation of operating costs in 
a proper case is known as the operat- 
ing ratio rule. It is the pattern fol- 
lowed by the Commission here and 
in many other appropriate instances. 
Actually it is not a departure from 
the conventional modes. It is simply 
a label designating the process of eval- 
uating a service in the light of all 
relevant factors, but with especial em- 
phasis on the element of operating ex- 
pense when the nature of the service 
makes operating costs the foremost 
consideration.” 

The instructions in the Hope Nat- 
ural Gas Case (1944) 320 US 591, 88 
L ed 333, 51 PUR NS 193, 64 S Ct 
281, go further than to direct us to 
allow respondent an income adequate 
to allow it to pay dividends on its 
outstanding securities, a proposition 
to which we are unwilling to subscribe 
in the case of the unusual balance sheet 
here before us. It also insists that the 
return to the utility must be sufficient 
to preserve the financial integrity of 
the enterprise. If it is to maintain its 
financial position, we believe and hold 
that a utility whose operations are as 
volatile as those of respondent must 
maintain a margin between income and 
expense sufficient so that tomorrow’s 
fluctuation will not result in its carry- 
ing on business at a loss. Such a con- 


sideration has little to do with the 
question of the amount of the invest- 
ment in utility operating plant, and is 
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a function of the size of the income, 
not of the size of the investment. 


As we have pointed out, respondent 
operated in 1948 to 1950 at operating 
ratios of from 92.5 per cent to 94.5 
per cent. The average of Class I pas- 
senger motor carriers in the United 
States in 1950 was 95.1 per cent, and 
the average for 1946 to 1950 of these 
carriers was 92.5 per cent. Respond- 
ent proposes in these proceedings that 
its results for 1952, if we allow its in- 
creases to become effective, will be on 
an operating ratio of 95.08 per cent. 
We cannot say that an operating ra- 
tio of this order is so far in excess 
of a safe margin that we can safely 
insist upon substantial modifications 
of its proposals. We find that the 
over-all results sought by respondent 
in these proceedings are no more than 
are reasonable and proper. 

We believe, however, that we must 
go further in this case and devote some 
attention to the effect of this proposal 
on individual cases. Respondent con- 
templates complete and immediate re- 
form of its eccentric existing fare 
structure, and the results in some in- 
dividual instances are such as to raise 
substantial doubts as to their fairness. 
The increase in average fares under 
respondent’s proposal is from 11 cents 
to 15.28 cents, or about 39 per cent. 
By and large, the fares for the multi- 
tude of tickets offered by respondent 
are increased in somewhere near that 
proportion. In the case of the run 
from Park Square, Boston, to Fall 
River, however, respondent now offers 
multiride tickets between Boston and 
points south of Easton at substantially 
reduced rates which will be increased 
under its proposals by as much as 135 
per cent. While the amount of rev- 
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enue involved does not loom very large 
in respondent’s operating revenues, 
these increases will bear very heavily 
on the riders accustomed to use these 
particular tickets. We believe that re- 
spondent should offer a 46-ride ticket 
to and from 
points south of Easton, at a rate per 
trip based on 75 per cent of the base 
rate, under the same conditions as to 
use as the present multiride tickets. 
We believe, and so find, that the rev- 
enue effect of such change will be in- 
considerable. 


Soston and Easton and 


Due to the establishment of addi- 
tional fare zones in Quincy, it is pro- 
posed that the existing 24-ride ticket 
will not be available between Quincy 
Square and Ashmont or Fields Corner. 
Upon analysis, it seems to us that the 
resulting increase to passengers, for 
example, from Hough’s Neck to the 
M.T.A. system will be unduly burden- 
some. We will, therefore, order the 
proposed 24-ride ticket to be made 
available on the Quincy Square- 
Ashmont and Quincy Square-Fields 
Corner routes. 


Since the time of the hearings in 
this case, and on March 10, 1952, 
respondent’s employees, considering 
themselves to be aggrieved by the re- 
sults of collective bargaining, declared 
a strike. See Re Eastern Massachu- 
setts Street R. Co. (Fall River Divi- 
sion) (1952) D.P.U. 9965, 94 PUR 
NS 526. This stoppage was substan- 
tially complete and was effective until 
July 14th. As we pointed out in Re 
Middlesex & Boston Street R. Co. 
D.P.U. 10081, June 13, 1952, it is 
our experience and observation that 
the results of a contest of this nature 
upon the earnings and service of the 
carrier cannot help but be radical. On 
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the other hand, it is much too soon for 
any actual current operating results to 
be available, or for the carrier finally 
to readjust its service to the present 
public need. Under these conditions, 
we believe it is proper to allow the 
schedules as modified in accordance 
with these findings to become effective 
for an interim period, prior to the ex- 
piration of which we believe respond- 
ent will be able to present a current 
picture on the basis of which we should 
be able to make a determination as to 
whether the new rates are just and 
equitable under the changed circum- 
stances resulting from this catastrophic 
controversy. 

For the foregoing reasons, after 
public hearings, investigation and con- 
sideration, it is hereby 

Ordered: That M.D.P.U. No. 4 
filed by Eastern Massachusetts Street 
Railway Company on October 11, 
1951, to be effective November 11, 
1951, be and the same is hereby ap- 
proved, to become effective August 10, 
1952, subject to the limitations here- 
inafter imposed ; and it is further 

Ordered: That M.D.P.U. No. 5 
filed by Eastern Massachusetts Street 
Railway Company on October 1], 
1951, to be effective November 11, 
1951, be and the same is hereby dis- 
approved ; and it is further 

Ordered: That Eastern Massachu- 
setts Street Railway Company file with 
the Department a new and revised 
tariff to be denominated its M.D.P.U. 
No. 6, which shall become effective 
August 10, 1952, subject to the limita- 
tions hereinafter imposed, and which 
shall be identical in all respects with 
said M.D.P.U. No. 5, except that 

(1) It shall contain provision for 
the issuance of 46-ride monthly com- 
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mutation tickets between Park Square Ordered: That such schedules shall 
and points on the Park Square-Fall continue and remain in effect until 
River run from and including Easton February 10, 1953, subject to further 
to and including Fall River at a rate order of the Department, at which 
per ride which will be equivalent to time, unless otherwise ordered, the 
75 per cent of the new one-way fare rates of fare and schedules of charges 
between the stated termini. in effect immediately prior to this 
(2) It shall extend the offer of order shall again become and be 
Ticket No. 29 as described in M.D. _ effective. 
P.U. No. 5 to the routes (a) between And it is further 
Quincy Square and Fields Corner and Ordered; That, except as specifical- 
(b) between Quincy Square and Ash- — ly otherwise stated herein, the Depart- 
mont. ment’s investigation in D.P.U. 9750 
And it is further be and the same is hereby closed. 





IDAHO PUBLIC UTILITIES COMMISSION 


Re Boise Water Corporation 


Case No. U-1025-1, Order No. 2146 
June 24, 1952 


PPLICATION by water company for authority to increase 
L \ rates; modified rate increase authorized. 


Valuation, § 48 — Rate base Former base plus net additions. 
1. A water company’s valuation for rate-making purposes was determined 
by taking the valuation used by the Commission in a proceeding about 
twenty-five years earlier and adding net plant additions for each year from 
that date down to the end of the year preceding the present hearing, p. 44. 


Valuation, § 250 — Customer contributions to plant. 
2. Amounts paid by customers for plant extensions and construction are 
not properly a part of the rate base upon which a water company should earn 
a fair return, p. 45. 

Valuation, § 319 — Working capital allowance — Water utility. 
3. A water utility was allowed an amount for working capital that included 
its materials and supplies plus one-twelfth of its annual operating expenses, 
p. 45. 

Return, § 26 — Cost of money — Allowance to provide surplus. 
4. A water utility must earn more money than is required to meet the carry- 
ing charges of its outstanding securities, since it must have and maintain an 
adequate surplus which should be increased during times of rapid plant 
expansion and accelerated business activity so that bond interest and dividend 
payments are not passed in times of recission or depression, p. 47. 
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Return, § 115 — Water. 


5. A water utility should be permitted to earn a return of 6.5 per cent on 
capital invested in plant facilities devoted to public service, p. 48. 


By the Commission: The above- 
entitled matter was brought before 
the Commission by the filing of an 
application by the Boise Water Cor- 
poration, for an increase in its rates 
and charges for furnishing water to 
the residents of Boise and vicinity. 

The matter was set for hearing in 
the House Caucus Room, Statehouse, 
3oise, Idaho, at 10 a.m., Monday, 
March 3, 1952. After due and legal 
notice the hearing was held at this 
time and place before Commissioners 
H. N. Beamer, George R. Jones, and 
H. C. Allen, and the following ap- 
pearances entered: Carey H. Nixon, 
Attorney at Law, Boise, appearing for 


. 


the applicant; R. E. Edlefsen, Mayor, 
appearing for the city of Boise; R. E. 
Larsen, Utilities Auditor, appearing 
for the Commission ; Stephen L. Guice, 
Secretary, appearing for the Commis- 
sion. 


After an opening statement by coun- 
sel for applicant, oral and documentary 
evidence was offered and received in 
support of, and in opposition to, the ap- 
plication. Whereupon, all parties had 
been given a chance to be heard, the 
record was closed and the matter was 
submitted to the entire Commission 
and taken under advisement. 


Description of the Company 

The Boise Water Corporation is the 
surviving corporation of one that be- 
gan serving water to the city of Boise 
in 1891. The Boise Water Corpora- 
tion was incorporated on April 2, 1928, 
under the laws of the state of Idaho 
to purchase the assets of the Boise 
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Water Company. This corporation 
assumed control and the property was 
transferred on May 9, 1928. 

The Boise Water Corporation ob- 
tains its water supply from fourteen 
wells that are equipped with deep well 
turbine pumps driven by electric 
motors. These wells are capable of 
delivering to the distribution system 
15,000,000 gallons of water per day. 
Storage facilities consist of reservoirs 
of total capacity of 8,320,000 gallons, 
three are of concrete construction, one 
is of steel construction and one is of 
wooden construction. The distribu- 
tion system consists of 180 miles of 
mains, 75 miles of which are 6 inches 
to 24 inches in size and the remainder 
being smaller than the 6-inch main. 
There is owned 14,304 meters and 
13,963 active customers being served 
as of December 31, 1951, together 
with fire protection furnished to the 
city of Boise through 400 fire hydrants 
that are municipally owned. 


Rate Base 

[1] In Case F-503, Order No. 
1022, dated May 13, 1926, PUR1926 
D 321, the Public Utilities Commis- 
sion of the state of Idaho, after exten- 
sive hearings, established a valuation 
for the Boise Water Company, the 
immediate predecessor company to the 
Boise Water Corporation. 


In its order the Commission ex- 
pressed the opinion that the value as 
found was an estimate of the cost 
of the property as it then existed, ap- 
plying prices of labor and material as 
of the time of its construction, either 
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piecemeal or otherwise, under condi- 
tions and circumstances which existed 
at the time the property was con- 
structed. The value found was not 
reproduction cost new, but was an at- 
tempt by the Commission to arrive at 
a value that was as near to the his- 
torical cost as possible. The records 
of the Boise Water Company were 
inadequate to produce the required in- 
formation to establish the original cost 
or the historical cost. 

In the matter here under consid- 
eration, we have used this valuation 
as a starting base in our approach 
to a reasonable rate base. We are 
of the opinion that this valuation of 
May 31, 1925, is the most reasonable 
and logical method of getting a start- 
ing base from which to determine the 
rate base. By starting with this base 
and adding thereto the net plant addi- 
tion for each year from that date down 
to December 31, 1951, we will have a 
rate base that will be as near to the 
actual original cost of this property 
as can be determined. The construc- 
tion work in progress has been ac- 
counted for on actual cost basis since 
the value was determined in 1925. 
The Commission has verified these 
amounts for plant additions taken from 
Exhibit No. 4 by actual check with 
the Work In Progress Ledger of the 
applicant. The staff examined the 
records, not only for the purpose of 
determining the accuracy of the figures 
shown in the annual reports, but also 
for the specific purpose of ascertaining 
the accuracy of the figures submitted 
in the application. It was found that 
the data shown on Exhibits 4 and 6 
are reasonably supported. It can there- 
fore be determined that the cost of 
the plant devoted to the public service 


RE BOISE WATER CORP. 





of the Boise Water Corporation may 
be summarized as follows: 


Commission Valuation, May 31, 
$1,080,183.00 


1925 
Net Plant Additions 6/1/25 to 
12/31/51 1,954,372.03 
Utility Plant Investment, a 
12/31/51 ; . $3,034,555.03 


This figure represents the total gross 
investment in the water plant less the 
retirements that have been made, but 
to arrive at a rate base, we must de- 
termine the depreciation reserve that 
is to be deducted from this amount. 

[2] In Case F-503, Order No. 1022, 
supra, found an amount for the depre- 
ciation reserve that was to be consid- 
ered along with the plant value found 
in that case, it was determined that 
$278,438 was a reasonable amount 
to be included in the depreciation re- 
serve account. Using the same ap- 
proach as was used in arriving at the 
total investment for the applicant, it 
can be determined that $831,352.53 to 
be the amount of depreciation reserve 
to be deducted from the gross plant 
investment figures. There should be 
further deducted from the gross plant 
investment the amount of $13,559.52, 
this represents contributions for ex- 
tensions. As these contributions rep- 
resent amounts paid by customers and 
not by the applicant for plant exten- 
sions and constructions they are not 
properly a part of a rate base upon 

which a utility should earn a fair re- 
turn. 

[3] In the regular course of busi- 
ness a utility, such as a water company, 
must advance certain amounts of cap- 
ital for working funds, this capital is 
in addition to that invested in the plant 
and property to furnish service to the 
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public. These funds must be included 
in the rate base and we term this work- 
ing capital. It has been the practice 
of this Commission to allow an amount 
that includes the materials and sup- 
plies, plus one-twelfth of annual op- 
erating expense, this amount for 1951 


Investment in Utility Plant 


Plus Working Capital 


Less: 
Depreciation Reserve 
Contributions for Extensions 


Rate Base, Dec. 31, 1951 

In our approach to the determina- 
tion of a rate base it is not required 
that we take into consideration the 
sale of the property in 1928, or the 
Spooner & Merrill appraisal that was 
This 
appraisal was a direct write-up of the 
plant accounts of this utility, and was 
carried in the plant accounts and 
the general accounts from the time 
it was entered until finally adjusted at 
the end of 1941. We have not resorted 
to the general ledger accounts for 
plant investment in this proceeding, 
but have developed our information 
from the detail records where only ac- 
tual costs of plant additions are car- 
ried. We have, however, determined 
that the accounts as now carried are 
in agreement with our conclusions 
herein, and the annual reports to this 
Commission are now, and have been 
since 1942, accurate in that they show 
the historical or original cost of this 
property as we have determined in 
this proceeding. We do not believe it 
necessary to review in this order the 
various adjustments that have been 
made on the general books of the ap- 
plicant to eliminate the inflation that 
was included as a result of the Spooner 
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spread upon the books in 1929. 


for the applicant would amount to 
$46,354.99, 

Upon consideration of the fore- 
going, we determine that the rate base 
upon which the applicant should be 
allowed a fair rate of return shall be 
calculated as follows: 


$3,080,910.02 


$844,912.05 
$2,235,997.97 





& Merrill appraisal. We have in our 
determination by-passed any of these 
transactions by starting at a date sub- 
sequent to the actual appraisal and 
using only the actual costs that have 
been incurred in the addition to the 
plant by years since that date. 


Revenue and Expenses 

The record contains an explanation 
of the method and manner of compu- 
tations and amounts of all items re- 
flected in the revenue and expense ac- 
counts of the applicant. It has been de- 
termined by this Commission that the 
various subsidiaries of the applicant 
are charged all items of expenses 
that are incurred directly by such sub- 
sidiary. Expenses that are common 
to all companies are allocated on a 
time study basis, such study is made 
once each year and these expenses are 
then allocated on this basis. Trans- 
portation expense is charged on an 
hourly basis and based on the actual 
cost experienced with the vehicle. It 
is the opinion of this Commission that 
the expenses incurred by the applicant 
for the year 1951 were necessary in 
the normal operations of the busi- 
ness. 
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Rate of Return 

The applicant has requested the ap- 
proval of rates that will produce an 
additional $202,400 annually, the in- 
crease is spread over all the schedules 
of the presently filed tariffs uniform- 
ly. If these rates had been in effect 
during the year 1951, and all other 
operations had remained the same, 
then we would have had the following 


operating conditions : 

Total Revenues $636,630.00 

Operating Expenses : 
Operations $123,045.58 

Maintenance ..... 27,449.62 

Depreciation . 57,046.52 

Taxes 232,921.31 $440,463.03 


$196,166.97 





Net Available for Return ... 


Applying the net available for re- 
turn against the rate base as we have 
hereto determined it, it would produce 
a return of 8.77 per cent. There are 
certain other conditions that must be 
taken into consideration before we can 
determine what is a fair return on the 
rate base. That there will be certain 
increases in operating expenses can be 
projected with certainty, these include 
increases in the costs of labor, ma- 
terial, and power. Increased labor and 
material is anticipated to increase 
about 10 per cent, increased power 
costs due principally to additional 
pumping installations is expected to 
increase $7,700 so that the total in- 
creased expenses will increase $21,042 


First Mortgage Bonds—Series A 32% 
First Mortgage Bonds—Series B 33% 
Dividends on the 5% Pref. Stock 
Dividends on Common Stock 


Total Carrying Charges 


[4] As stated above, the total car- 
rying charge must be allocated between 


annually. Taking the increased ex- 
penses and the resulting saving on 
taxes, it is estimated that, under the 
proposed rates, the net income avail- 
able for return would be $172,636 per 
year, this would produce a return of 
7.72 per cent on the rate base. 

During 1950, the Boise Water Cor- 
poration purchased securities of the 
Idaho Water Company, operating 
properties at Coeur d’Alene and Kel- 
logg, Idaho, and the Oregon Water 
Corporation operating properties at 
Klamath Falls and Roseburg, Oregon. 
The Boise Water Corporation in- 
creased its own outstanding securities 
in order to obtain the necessary funds 
for the purchase of the securities of 
the above companies. These inter- 
company holdings now make it neces- 
sary to allocate between the various 
companies any calculation of a revenue 
requirement study that is made for the 
Boise Company. 

The applicant’s Exhibit No. 19 fur- 
nishes information as to the invest- 
ment in securities of subsidiaries, the 
carrying charges of the outstanding 
securities of the Boise Water Corpora- 
tion, and the allocation of these carry- 
ing charges between investments in 
subsidiaries and the Boise Water Cor- 
poration. This calculation is sum- 
marized as follows with the exception 
of a sinking-fund provision for the 
preferred stock: 

Total 
Sinking Fund Requirements 
$23,010.00 $77,947.50 

38,250.00 126,170.00 
Keseeeeenes 48,800.00 
50,000.00 


$302,917.50 


Interest 


the Boise Company and the other sub- 
sidiaries, this allocation results in 38.5 
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per cent going to the Boise Company, 
or $116,623.24. This would require 
a return of 5.22 per cent on the rate 
base. This would be the minimum re- 
turn that the applicant could operate 
with, but if we were to allow only the 
minimum return on a rate base cal- 
culated as of December 31, 1951, then 
the applicant could not now earn such 
a return. It can be established from 
the record that there will be increased 
operating expenses and that the in- 
vestment in utility plant is increasing 
every month so that we must allow a 
return that is considerably higher than 
the minimum as calculated above. The 
applicant [must], as must all com- 
panies, earn more than is required to 
meet the carrying charges of the out- 
standing securities. It must have and 
maintain an adequate surplus. This 


surplus should be increased during 
times of rapid plant expansion and 


accelerated business activity so that 
bond interest and dividend payments 
are not passed in times of recession 
or depression. But, with a public util- 
ity, the surplus should not be used 
for the declaration of stock dividends. 
It is the opinion of this Commission 
that the revenue requirement study 
should provide for additions to surplus 
and in this proceeding we will allow 
for these requirements as follows: 


. $204,117.50 


48,800.00 
50,000.00 


Debt Capital Requirements ... 
Preferred Stock Dividends 
Common Stock Dividends 


Assuming a 70% payout for divi- 
dends the surplus requirement 
would be ; 


7,142.00 


Total Requirements ..... $310,059.50 


[5] Allocating this amount to the 
Boise Water Corporation and its sub- 
sidiaries on the same basis as used 
previously, then there must be allo- 
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cated $119,373 to the Boise Water 
Corporation. This would be the min- 
imum amount that is required to sery- 
ice the capital structure as of December 
31, 1951, and would produce a return 
of 5.34 per cent on the rate base as it 
has been heretofore determined. For 
the applicant to earn 5.34 per cent on 
a rate base established for December 
31, 1951, we must allow something 
in excess of this amount due to the 
continual additions that are being 
made. Taking into consideration the 
need for the future additional capital 
requirements for the further expansion 
of plant facilities, and the need for 
these additions, it is the Commission's 
opinion that the applicant should earn 
a return of 6 per cent on capital in- 
vested in plant facilities devoted to the 
public service. We have heretofore 
established our rate base as of De- 
cember 31, 1951, since that time there 
has been additional investments in 
plant facilities made by the applicant 
and, if the applicant is to earn a re- 
turn of 6 per cent on present invest- 
ments, it is necessary that we allow 
a return of 6} per cent on a rate base 
established for December 31, 1951. 
The additional revenue required will 
then be calculated as follows: 


Return oe for year ending Decem- 
ber 21, 
Additional pt required based ~ on 
6.50% (6.50 — 4.50) ... 2.00% 
Additional net earnings required 
(2.00% x $2,235,998) $44,720 
$98,632 


Additional gross earnings required 


($44,720 + .4534%) 


We therefore determine that the 
applicant should have increased rates 
that will produce an additional $98,- 
632 of revenues per year. 

From the foregoing, the Commis- 
sion now finds: 
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as near as can be determined, of the 
property devoted to the furnishing of 
water service in Boise City, Idaho, in 
contiguous territory, plus working 
capital less the depreciation reserve 
and advances for extensions as of De- 
cember 31, 1951. 


increase revenues in the amount of 
$44,720 per year plus an additional 
amount of $53,912 for Federal and 
state income taxes. 

It is further ordered that such tariffs 
shall become effective on billing dates 
subsequent to our approval thereof. 





KENTUCKY PUBLIC SERVICE COMMISSION 


Re H-F-C Rural Telephone Cooperative 


Corporation, Incorporated 


Case No. 2347 
July 15, 1952 


PPLICATION by telephone co-operative association for au- 
thority to acquire and operate telephone properties in the 
proposed service area of another telephone company; denied. 


Monopoly and competition, § 83 — Co-operative association and telephone com- 
pany — Existing facilities. 

A telephone co-operative association should be denied authority to ac- 

quire facilities of existing telephone companies afd to operate in an area 
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which an existing telephone company is ready, willing, and able to serve 


within a reasonable time. 


By the Commission: On Novem- 
ber 19, 1951, the H-F-C Rural 
Telephone Cooperative Corporation 
(hereinafter referred to as the “Coop- 
erative”) filed an application with the 
Commission wherein they sought the 
following authority : 

(1) To acquire Beelerton Tele- 
phone Company, Cayce Telephone 
Company, Clinton Telephone Com- 
pany, Crutchfield Telephone Company, 
Fulgham Telephone Company, and 
Springhill Telephone Company. 

(2) To borrow $225,000 from the 
United States of America and to ex- 
ecute its note and mortgage therefor. 

(3) To apply for permits to the 
State Highway Engineer and _ fiscal 
courts of Hickman and Fulton counties 
for using the highways and roads for 
telephone lines. 

(4) To apply to the city of Clin- 
ton to create and sell as telephone 
franchise in said city. 

(5) To construct, maintain, 
improve telephone systems in 
scribed areas in said counties. 

The applicant also seeks to have the 
Commission determine that the opera- 
tion of a telephone system in the city 
of Clinton is necessary in order to 
serve certain rural areas in Hickman 
and Fulton counties and that all other 
telephone companies and co-operatives 
are unwilling or unable to furnish rea- 
sonably adequate telephone service in 
such area and that no other telephone 
company is ready, willing, and able to 
serve said area within a reasonable 
time. 

This case came on for hearing on 
January 22nd and 23rd, 1952. At 
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and 
de- 


that time the Southern Bell Telephone 
and Telegraph Company (hereinafter 
referred to as “Southern Bell’’) filed 
a motion to intervene in opposition to 
the application. Said motion was 
granted by order of the Commission 
entered January 23, 1952. 

The facts of the case as developed 
by the evidence are these: The Co- 
operative was incorporated on April 
6, 1950, under the provisions of KRS 
279.310-279.600 for the purpose of 
operating a telephone system in Hick- 
man and Fulton counties. The Coop- 
erative proposes to purchase the exist- 
ing facilities of the Beelerton Tele- 
phone Company, Cayce Telephone 
Company, Clinton Telephone Com- 


pany, Crutchfield Telephone Company, 
Fulgham Telephone Company, and 
Springhill Telephone Company and to 


consolidate this into a modern dial 
system adequate to serve the area. 
In order to accomplish this, the Co- 
operative has entered into a telephone 
loan contract with the United States 
Government wherein the government 
will loan the Cooperative $225,000 in 
order to effectuate the above plans. 
The dispute arises out of the fact 
that Southern Bell, the intervener here, 
is now rendering service to approx- 
imately six hundred subscribers in the 
territory proposed to be served by the 
Cooperative. 
The foregoing presents two issues 
for consideration by the Commission: 
(1) Whether the Rural Telephone 
Enabling Act, KRS 279.310—279.600 
authorizes the applicant Cooperative to 
render the desired service. If so, then 
(2) Whether public convenience 
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and necessity require the construction 
of the proposed facilities. 

The pertinent provisions of KRS 
279 are KRS 279.360(1) and (2) 
which read as follows: 

“279.360 General powers of rural 
telephone co-operative corporations. 
Each corporation organized under the 
provisions of KRS 279.310 to 279.600 
shall have power : 

(1) To furnish, improve and ex- 
yand telephone service in rural areas to 
its members, to governmental agencies 
and political subdivisions, and to other 
persons not in excess of 10 per cent 
of the number of its members, pro- 
vided, however, that, without regard 
to said 10 per cent limitation, tele- 
yhone service may be made available by 
a co-operative through interconnection 
of facilities to any number of subscrib- 
ers of other telephone systems, and 
through pay stations to any number of 
users ; and provided, further, that a co- 
operative which acquires existing tele- 
phone facilities in rural areas may con- 
tinue service to persons, not in excess 
of 40 per cent of the number of its 
members, who are already receiving 
service from such facilities, without re- 
quiring such persons to become mem- 
bers upon such terms as may be pre- 
scribed in the bylaws; and provided, 
further, that no co-operative shall (a) 
construct or operate any line, facility, 
or system in any rural area being fur- 
nished telephone service by any tele- 
phone company or other co-operative 
unless the Public Service Commission 
shall determine, after hearing on rea- 
sonable notice to all interested parties, 
that any such telephone company or 
other co-operative is unwilling or un- 
able to furnish reasonably adequate tel- 
ephone service in such area, or (b) 


furnish any telephone service in any 
area proposed to be served by any 
telephone company, which may be 
found to be ready, willing, and able to 
serve, within such period of time as 
may, after hearing, be determined to 
be reasonable by the Public Service 
Commission ; 

(2) To construct, purchase, lease 
as lessee, or otherwise acquire, and to 
improve, expand, install, equip, main- 
tain, and operate, and to sell, assign, 
convey, lease as lessor, mortgage, 
pledge, or otherwise dispose of or en- 
cumber, telephone lines, facilities or 
systems, lands, buildings, structures, 
plants and equipment, exchanges, and 
any other real or personal property, 
tangible or intangible, which shall be 
deemed necessary, convenient or ap- 
propriate to accomplish the purpose for 
which the co-operative is organized; 
provided, that no co-operative shall 
construct, purchase, lease as lessee, 
take, receive, or otherwise acquire, im- 
prove, expand, install, equip, maintain, 
or operate any telephone lines, facil- 
ities or system, lands, buildings, struc- 
tures, plants and equipment, ex- 
changes, or any other real or personal 
property, tangible or intangible, within 
the boundaries of any incorporated or 
unincorporated city, town, village, or 
borough within this state having a 
population in excess of one thousand 
five hundred inhabitants, unless said 
procedures or any of them are deter- 
mined by the Administrator of the 
Rural Electrification Administration 
to be necessary in order to furnish or 
improve telephone service in rural 
areas, and unless said determination by 
the Administrator of the Rural Elec- 
trification Administration, after prop- 
er hearing on reasonable notice to all 
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interested parties, be approved by the 
Public Service Commission of the 
commonwealth of Kentucky P 

The prohibitions against service by 
any co-operative are (a) they shall 
not furnish telephone service in any 
rural area now being served and (b) 
they shall not furnish service in any 
area proposed to be served by a com- 
pany which is found to be ready, will- 
ing, and able to serve. If either of 
the two aforementioned _ situations 
exist then service by the Cooperative 
is not within the statute. 

An examination of the evidence 
shows that Southern Bell does propose 
to serve susbstantially the entire area 
applied for by the Cooperative. 

At the hearing counsel for the inter- 
vener made a statement on behalf of 
Southern Bell whereby they proposed 
“to provide service in the area which 
is included in the map which they have 
filed here, that is, the Cooperative has 
filed and we will do that under the 
tariffs, of course, and under the law, 
and we will also do that within such 
time as the Commission finds it to be 
reasonable’ (T-12). This proposal 
was reiterated by Southern Bell’s Ken- 
tucky manager when he stated in re- 
sponse to a question: 

“With the exception of the areas 
pointed out by Mr. Freeman, namely 
this small area in which I believe it 
was testified that there was one Ar- 
lington subscriber and in this little 
area just west of Water Valley over in 
Graves county, with those two very 
minor exceptions the Southern Bell 
Telephone and Telegraph Company is 
ready, willing, and able to serve each 
applicant for telephone service within 
the area, under the laws of the com- 
monwealth of Kentucky and with the 
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tariffs and rates approved by this Com- 
mission within such time as this Com- 
mission might find it to be reasonable 
for this installation.” 

During the course of the hearing 
Southern Bell presented extensive evi- 
dence showing their willingness to 
serve, the engineering plans and the 
surveys which they had made prepar- 
atory to the actual commencement of 
construction. There was also evidence 
introduced as to the ability of Southern 
Bell to render the desired service. 


From the foregoing it seems clear that 
the proposal of Southern Bell to serve 
was made in good faith and that they 
stand ready, willing, and able to pro- 
ceed with their program upon approval 
of their proposal by the Commission. 


The Cooperative seeks to avoid the 
prohibition of the statute by pointing 
to the fact that it is acquiring the 
existing facilities of the Clinton Rural 
Telephone Company in the city of 
Clinton and several other existing 
companies throughout the area. The 
evidence shows that the Clinton Rural 
Telephone Company, which operates 
in the city of Clinton, was serving only 
81 subscribers at the time of the hear- 
ing and the conclusive evidence pointed 
to the fact that that service was vir- 
tually useless (T-31). This is also 
true of the other rural companies. 
(Even so, the prohibition in the stat- 
ute is absolute. It provides that no 
co-operative shall serve where another 
utility proposes to serve and is ready, 
willing, and able to extend its service 
to the same area within a reasonable 
time. It makes no exception in the 
case where the co-operative acquires 
existing facilities. ) 

The rationale of the statute in so 
far as it precludes service by a Co- 
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operative is clear. The statute was 
written in this manner in order to 
avoid the unnecessary and wasteful 
duplication of facilities and to protect 
the public from the effects of ruinous 
competition. The evidence shows that 
the applicant proposes to spend a sub- 
stantial portion of its loan allocation 
of $225,000 to construct facilities that 
would, in large measure, duplicate the 
existing dial plant of Southern Bell. 
If this is done, the inevitable compe- 
tition that would follow would event- 
ually mean economic waste of val- 
uable telephone property and an in- 
creased burden upon the ratepayers 
involved. Because of this the Com- 
mission is of the opinion that it would 
not be in the public interest to grant 
the certificate requested by the appli- 
cant, 

The evidence introduced at the hear- 
ing, however, showed an urgent need 
for telephone service in the area pro- 
posed to be served by the Cooperative. 
As indicated previously Southern Bell 
also proposes to serve substantially 
this same area and the Commission is 
of the opinion that they should proceed 
with the program as rapidly as pos- 
sible. 

The Commission, therefore, finds: 

(1)The Rural Telephone Act, KRS 


279.310—279.600 does not contemplate 
service by a co-operative where an ex- 
isting company proposes to render the 
desired service to the same area and 
stands ready, willing, and able to pro- 
ceed with this program. 

(2) There is a need and demand 
for telephone service in the areas of 
Hickman and Fulton counties here 
sought to be served by the Cooperative 
and Southern Bell, and that no com- 
pany, other than Southern Bell, is in a 
position to extend that service to the 
residents of this area. 

(3) The Southern Bell Company 
stands ready, willing, and able to pro- 
ceed with a program to adequately 
serve the entire area. 

It is therefore ordered: 

(1) That the application of the 
H-F-C Cooperative be and it hereby 
is denied. 

(2) That Southern Bell Telephone 
Company proceed with its program, as 
presented to this Commission, to serve 
this entire area, and to complete that 
program as soon as is physically and 
financially possible. 

(3) That Southern Bell report to 
the Commission every six months 
from and after the date of this order 
the progress which it is making 
toward the completion of this project. 
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ARKANSAS SUPREME COURT 


Farmers Electric Co-operative Corporation 


et al. 


Arkansas Power & Light Company 


No. 4-9737 
— Ark —, 249 SW2d 837 
June 2, 1952; rehearing denied July 7, 1952 


F grove from lower court judgment reversing Commission 
. determination that electric co-operative had authority to 
continue to serve territory recently annexed to municipality; 


affirmed. 


Certificates of convenience and necessity, § 146 — Termination of rights — Co-op- 
erative electric company serving territory — Annexation to municipality. 

An electric co-operative serving a territory was held not to have authority 

to serve such territory after annexation to a municipality, where a private 
company held a certificate to serve the municipality, because the co-operative 

was certificated to serve a rural territory and when such territory is con- 
tiguous to a municipality, the co-operative is put on notice that the munici- 


pality will very likely expand. 


APPEARANCES: Kaneaster Hodges, 
Newport, for appellant; Claude M. 
Erwin, Newport, P. A. Lasley, House, 
Moses & Holmes, and E. B. Dillon, 
Jr., all of Little Rock, for appellee; 
Sherrill, Gentry & Bonner, Fitzhugh 
& Cockrill, Little Rock, and John D. 
Eldridge, Jr., Augusta, amici curiae. 


GRIFFIN SmitH, CJ.: The point 
at issue is whether Farmers Electric 
Co-operative Corporation is entitled 
to serve patrons now within the city 
limits of Newport, but who were in a 
nonurban area when the Public Serv- 
ice Commission, through its certificate 
of convenience and necessity, author- 
ized Co-operative to occupy the terri- 
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tory. The controversial genesis is 
1937 when the Commission allocated 
certain territories—some to Arkansas 
Power & Light Company and some to 
Co-operative. 

Newport, pursuant to an election in 
1947, undertook to extend its bound- 
aries by incorporating approximately 
2,000 acres east and northeast of the 
city. Because of numerous protests 
more than half of the territory was 
omitted, with the result that the area 
sought to be annexed was reduced to 
960 acres. Some property owners 
were not satisfield with the revision 
and appealed to circuit court, where 
the city’s annexation petition was de- 
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nied. An appeal followed. See New- 
port v. Owens (1948) 213 Ark 513, 
516, 517, 211 SW2d 438. In the 
court’s opinion it was said that much 
of the testimony was directed to terri- 
tory identified as Lakeview Addition, 
“and the evidence preponderates in 
favor of its annexation.” An addi- 
tional statement was: “But a tract of 
approximately 90 acres lying in the 
northern part of the territory proposed 
to be annexed, was shown to be agri- 
cultural It follows, there- 
fore that there is substantial evidence 
in the record going to show that a 
material portion of the land sought to 
be annexed—i.e., the 90 acres—should 
not be annexed; and because of that 
evidence and the cases heretofore cited, 
we must affirm the circuit court judg- 
ment.” 

In consequence of further proceed- 
ings in circuit court some of the terri- 
tory now claimed by Co-operative was 
annexed. However, prior to such 
annexation slightly more than $1,300 
had been spent by Co-operative for in- 
stallations necessary to serve the out- 
of-city territory. The pleadings show 
that territory was annexed in 1946 and 
again in 1948. It is therefore prob- 
able that on remand of the Owens 
Case circuit court entered its annexa- 
tion order after eliminating the land 
identified in this court’s opinion be- 
cause it was rural acreage not essential 
to the city’s needs. After the 1946 
annexation Co-operative spent $12,- 
808.69 in that separate area, and fol- 
lowing the judgment of annexation in 
1948 it spent $14,128.80 in the district 


so joined. 


A shoe manufacturing company, 
“Trimfoot,” was located in the terri- 


tory annexed in 1946. Its operations 


required a steady use of large quanti- 
ties of electricity and for a consider- 
able period Co-operative supplied the 
demand. Trimfoot was not a member 
of Co-operative and it is insisted it 
was not eligible to become a member. 
Attention is called to language used 
by this court in Arkansas-Louisiana 
Electric Cooperative v. Public Serv- 
ice Commission (1946) 210 Ark 84, 
&5, 64 PUR NS 292, 295, 194 SW2d 
673, 678, where it was said that, under 
Act 342 of 1937, “a co-operative . 
may serve members only.” Trimfoot 
has now discontinued operations and 
the case here does not turn on a mem- 
bership right. 


Trimfoot preferred service by Ar- 
kansas Power & Light Company and 
instituted the proceedings resulting in 
this appeal by filing its petition with 
the Public Service Commission. An 
allegation was that the privately 
owned power company would not ren- 
der the service without specific author- 
ity, but it stood ready to serve the 
entire territory if a final order should 
show that under its indeterminate per- 
mit, Act 124 of 1921, the right to do 
so was exclusive. In other words it is 
the contention of Arkansas Power & 
Light that its subsisting permit ex- 
tends to all parts of Newport ; that the 
city by appropriate procedure enlarged 
its boundaries; that the municipality 
as a territorial entity now extends to 
and includes the annexed area, and 
that Co-operative’s authority under 
its certificate of convenience and neces- 
sity to serve a rural population termi- 
nated when the city’s necessities re- 
sulted in the program of expansion. 

On the other hand Co-operative in- 
sists that it lawfully entered this par- 
ticular field at a time when it was ru- 
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ral, and that irrespective of municipal 
development or enlargement, the area 
has been pre-empted. The Commis- 
sion accepted the result of this view, 
and circuit court reversed. 

The question is one presenting un- 
usual difficulties. 

The applicable statute, as heretofore 
mentioned, is Act 342 of 1937, Ark 
Stats $$ 77-1101 to 1136. It author- 
izes co-operatives to organize for the 
purpose of furnishing electrical energy 
to persons in rural areas who are not 
receiving central station service, lim- 
ited to members of the organization. 
“Rural area” is defined as any not in- 
cluded within the boundaries of an 
incorporated or unincorporated city, 
town, or village having a population in 
excess of 2,500 inhabitants, and in- 
cluding both the farm and nonfarm 
population. All persons in rural areas 
proposed to be served by a co-opera- 
tive who are not receiving central sta- 
tion service shall be eligible to mem- 
bership in such corporation. 


Appellant first argues that circuit 
court was without jurisdiction because 
questions exclusively cognizable in a 
court of law were involved, whereas 
here the proceedings originated in the 


Public Service Commission. By § 31 
of Act 342 co-operative corporations 
are exempted from jurisdiction of the 
Public Service Commission with the 
exception that before beginning any 
construction or operation they are re- 
quired to secure a certificate of con- 
venience and necessity. But in South- 
western Gas & E. Co. v. Hatfield 
(1951) — Ark —, 243 SW2d 378, 
382, The Law Reporter for Nov. 12, 
1951, it was said that the nature of 
the final act of the Commission “was 
the determination of the question 
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[whether Southwestern Gas & Elec- 
tric Co. or Rich Mountain Elec- 
tric Codperative, Inc.] should in the 
future own and operate the electric dis- 
tribution systems in the towns of Hat- 
field and Cove.” It was then said 
that in making such determination 
the Commission had power to consider 
and determine questions of law, or 
mixed questions of law and fact, 
“where such questions are germane 
and incidental to the final legislative 
act.” 

In the instant case the legislative 
act excludes co-operatives from cities 
and towns where the population is in 
excess of 2,500. Newport, by reason 
of population, is admittedly within the 
proscribed territory unless we can say 
that the occupancy when the city’s 
boundaries were extended leaves ap- 
pellant free to continue its operations 
in spite of the fact that Arkansas Pow- 
er & Light has a permit to serve the 
entire city. 

A decision dealing with a kindred 
subject was handled by the Kentucky 
court of appeals, Truesdale v. New- 
port (1906) 28 Ky Law Rep 840, 90 
SW 589, 590. The city had granted 
a 20-year franchise to a gas company 
containing commitments respecting 
service to extensions. It was argued 
that the provisions of the franchise 
covering the collateral obligations 
rendered the grant void, but the court 
said: 

“Tf the ordinance had been silent as 
to the territory [thereafter] taken into 
the city, the meaning would have been 
the same. The contract is to supply 
the city of Newport and its inhabitants 
with gas. The limits of the city year 
by year determine the limits of the 
contract. The city authorities have 





FARMERS ELEC. CO-OP. CORP. v. ARKANSAS P. & L. CO. 


no power to contract for anything be- 
yond the limits of the city, and any 
contract they may make can only bind 
property within the city, and when 
property is added to the city it neces- 
sarily falls within their jurisdiction.” 

No doubt the general assembly 
failed to foresee the conflict here pre- 
sented when Act 342 was being con- 
sidered, else some provision would 
have been made for the awkward situ- 
ation. 

Apprehension is expressed that an 
affirmance of the circuit court judg- 
ment would establish a precedent un- 
der which a co-operative, after oper- 
ating in good faith in an unquestioned 
rural area where in the beginning the 
population was such that a major pow- 
er company would not extend lines to 
it, might suffer from the mere fact 
that it aided in developing the commu- 
nity. This, say appellees, might occur 
if the population passed 2,500. It 
must be conceded that the law does 
not provide for an extreme contin- 
gency of this kind, and we do not in 
this opinion, by inference or other- 
wise, suggest that a co-operative 
would be automatically ousted with 


attainment of the maximum popula- 
tion figure. 

The circumstances here are quite 
different. The territory assigned 
appellant was contiguous to the city. 
The normal trend of a town or city is 
to build, hence one claiming rights 
pertaining only to rural territory 
enters such an area with notice that 
the municipal corporation will very 
likely expand, as Newport did in this 
case. An anomalous situation would 
result if it should be judicially deter- 
mined that rights essentially rural 
could not be disturbed by city expan- 
sion. The serious difficulty arises 
when compensation is considered. In 
the case at bar, however, appellee has 
offered to pay on a fair appraisal basis 
and it is not suggested that the liti- 
gants cannot agree. Their relation- 
ships are shown to have continued 


amicable with frequent acts of recipro- 


cal assistance. Each, within its own 
field, is serving essential ends and is 
discharging these duties in a highly 
satisfactory manner. 

We think the trial court correctly 
construed the law. 

Affirmed. 
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CALIFORNIA DISTRICT COURT OF APPEAL, SECOND DISTRICT, 
DIVISION 2 


James E. Cole, Doing Business As 
Cole’s Detective Investigators 


Vv. 


Pacific Telephone & Telegraph Company 


Civ. 18933 
— Cal App2d —, 246 P2d 686 
July 25, 1952 


A PPEAL from dismissal of action for damages because of tele- 
Aut . ° F . ‘ ° a 7 
£3 phone company’s omission of listing in classified telephone 
directory; affirmed. 


Service, § 434 — Telephone — Company liability — Directory error — Service con- 
tract. 
1. A rule of a telephone company limiting liability for errors and omissions 
in the listing of subscribers in its classified directory, when filed and in 
eect pursuant to the requirements of the Public Utilities Act and recited 
in a subscriher’s application for service, becomes a part of the suhscriber’s 
contract and, in the absence of any showing that such a rule is unreasonable, 
is binding upon the subscriber, p. 59. 
ice, § 166 — Company liability — Limitations. 

2. A telephone company being strictly regulated in all operations, with con- 
siderable curtailment of its rights and privileges, should likewise he regulated 
and limited as to its liabilities, since the reasonableness of the rates of a 
utility are in part dependent upon the establishment of a rule limiting its lia- 
bility, p. 61. 

Service, § 27 
3. A challenge as to the reasonableness of the rules and regulations of a 
telephone utility should be directed to the Commission, rather than a court, 


p- 61. 


— Court jurisdiction — Rules and regulations. 


¥ 


APPEARANCES: Kenny & Morris the latter to insert certain advertising 


and Eleanor V. Jackson, Los Angeles, 
for appellant; Lawler, Felix & Hall, 
Leslie C. Tupper, L. B. Conant, Los 
Angeles, for respondent. 


Moore, PJ.: In January, 1950, ap- 
pellant contracted with respondent for 
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script in its Los Angeles Classified 
Telephone Directory. The contract 
contemplated a one-inch advertisement 
under the title “Detective Agencies” 
and appellant’s name listed in bold- 
face type. The listing and the adver- 
tisement were to commence with the 
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next succeeding issue of respondent’s 
directory scheduled for distribution in 
September, 1950. After the utility 
failed to include either appellant’s 
name in the listings or his one-inch 
advertisement in its directory, he com- 
menced this action for $25,500 as dam- 
ages allegedly suffered by reason of 
the breach of contract. 

The answer denied any damages 
resulted from the omission of appel- 
lant’s material and pleaded affirma- 
tively that, pursuant to its rules and 
regulations on file with the Public 
Utilities Commission, liability for 
omissions from the listings of subscrib- 
ers in its directories is limited to the 
amount of the charge therefor, that, 
by virtue of the fact that appellant had 
paid nothing on account of the con- 
tract, appellant is not entitled to recov- 
er any damages for the alleged omis- 
sion. 

When the action was called for trial, 
respondent, in anticipation of its af- 
firmative defense, objected to any evi- 
dence. Such objection having been 
sustained and judgment of dismissal 
having been entered, the sole question 
for decision is whether the facts plead- 
ed by respondent constitute a com- 
plete defense to the demands of appel- 
lant. 


[1] As a public utility corporation, 
respondent is required under the Pub- 
lic Utilities Act (Deering’s Gen Laws, 
Act 6386, § 14") to file with the Public 


Utilities 
schedule of 
charges 


Commission a complete 
“rates, tolls, rentals, 

to be collected or en- 
forced, together with all rules, regu- 
lations, contracts which in 
any manner affect or relate to rates, 
tolls or service. . 


C TELEPH. & TELEG. CO. 


Pursuant to that requirement, re- 
spondent had on file the form of con- 
tract involved herein and also the 
rules and regulations relating to its 
liability for errors in the compilation 
of its directories. The contract spe- 
cifically recited, “In case of error or 
omission of the advertisement by the 
company, the extent of the company’s 
liability shall be limited to a pro rata 
abatement of the charge paid to the 
company as the error or omission may 
affect the entire advertisement.” Such 
provision is substantially the same as 
the company regulation duly filed with 
the Commission. 

When such rule is of record with 
the Public Utilities Commission, its 
provisions, if reasonable, are binding 
upon the parties to the contract and 
will operate to limit the telephone 
company’s liability as therein set 
forth. Riaboff v. Pacific Teleph. & 
Teleg. Co. (1940) 39 Cal App2d 775, 
778, 3 Cal Supp 194, 34 PUR NS 19, 
21, 102 P2d 465, 466. The facts in 
the Riaboff Case are almost identical 
with those involved in the case at bar. 
There the subscriber sought to re- 
cover damages for the telephone com- 
pany’s error in misspelling his name 
with the result that it did not appear 
in the proper place in the directory. 
In reversing judgment for the plain- 
tiff the court stated, “The rates 
charged for such service are governed 
and fixed by the Public Utilities Act, 
supra. They cannot be varied or de- 
parted from and are in part depend- 
ent upon appellant’s rule of limitation 
of liability. When such service is con- 
tracted for, the rate so fixed by law 
represents ‘the whole duty and the 
whole liability of (appellant)’ (West- 
ern U. Teleg. Co. v. Esteve Bros. & 
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Co. [1921] 256 US 566, 572, 65 L ed 
1094, 41 S Ct 584, 586), and ‘be- 
comes a part of the contract, and the 
rights and liabilities under the con- 
tract must be determined with refer- 
ence to the law in effect.’ ” 


In Correll v. Ohio Bell Teleph. Co. 
(1939) 63 Ohio App 491, 32 PUR 
NS 82, 84, 27 NE2d 173, 174, cited 
in the Riaboff decision, the public 
utility was held to be limited in its 
liability to a subscriber whose name 
was omitted from a directory. There 
a general exchange tariff, a regulation 
similar to that of respondent’s had 
been duly filed with the Public Utili- 
ties Commission. It exempted the 
telephone company from liability for 
damage claimed on account of errors 


from its directories. 
The theory upon which the utility's 
liabilities are regulated and limited by 


statute is declared to be that “[since it 


in omissions 


renders] a service affecting the public, 
the state shall regulate and control it 


injustice, and, 
further, in consideration of such regu- 


in order to prevent 
lation and control, its liability is and 
should be defined and limited. 

In a sense it is a matter of contract, 
on the one hand by the utility, and on 
the other by the state representing 
all its citizens.” 

The Western Union Case, 
cited in support of the Riaboff deci- 
sion, sustained a similar limitation on 
the liability of the telegraph company 
the transmission of a 
message from Barcelona to New Or- 
leans. The rule providing for such 
limitation had been filed with the In- 
terstate Commerce Commission. In 
deriving its conclusion, the Supreme 
Court in the language of Mr. Justice 
Brandeis declared: ‘“The limitation 
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supra, 


for errors in 


of liability was an inherent part of the 
rate. The company could no more 
depart from it than it could depart 
from the amount charged for the sery- 
ice rendered. Uniformity de- 
manded that the rate represent the 
whole duty and the whole liability of 
the company. It could not be varied 
by agreement ; ‘If the charges 
filed were unreasonable, the only at- 
tack which could be made upon such 
regulation [limiting liability] would 
proceedings contesting their 
reasonableness before the Interstate 
Commerce Commission.’” [256 US 
at pp. 571, 572, 41 S Ct at p. 586.] 

Appellant attempts to distinguish 
the authorities relied upon by respond- 
ent in that they arose out of iosses sus- 
tained by virtue of errors in the trans- 
mission of messages. “That was not 
the basis for the decision of the su- 
preme judicial court of Massachusetts 
in Wilkinson v. New England Teleph. 
& Teleg. Co. (1951) 327 Mass 132, 
&88 PUR NS 156, 97 NE2d 413, 415. 
That utility had filed with the De- 
partment of Public Utilities a rate 
schedule and regulations. Thereafter, 
the plaintiff, a hairdresser, caused a 
telephone to be installed in her shop 
and paid all bills. Because her tele- 
phone gave only desultory service she 


be by 


sued the company for loss of patron- 
The court held that (1) the reg- 
‘pro rata ad- 


age. 
ulation providing for a “ 
justment of charge’” in the event of 
complete failure of local exchange 
service for more than twenty-four 
hours was an integral part of the re- 
lationship which the plaintiff entered 
into with the defendant and was not 
unreasonable; (2) the obligations of 
defendant are limited by that regula- 
tion if it is reasonable; (3) there is 
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nothing to prevent parties from pre- 
scribing reasonable rules for the man- 
agement of the business so long as 
such rules are made known to their 
patrons; (4) those rules will operate 
to abridge the general liability of the 
public utility at common law. 

[2] The theory underlying these 
decisions is that a public utility, being 
strictly regulated in all operations 
with considerable curtailment of its 
rights and privileges, shall likewise be 
regulated and limited as to its liabili- 
ties. In consideration of its being 
peculiarly the subject of state control, 
‘its liability is and should be defined 
and limited.” Correll v. Ohio Bell 
Teleph. Co. supra. There is nothing 
harsh or inequitable in upholding such 
a limitation of liability when it is thus 
considered that the rates as fixed by 
the Commission are established with 
the rule of limitation in mind. Rea- 
sonable rates are in part dependent 
upon such a rule. 

Although appellant zealously urges 
that such provision seeking to limit 
the company’s liability for its own 
negligence is void because, contrary to 


public policy, he cites no authority 
where consideration is given the 
problem with regard to tariff regula- 
tions on file with the Public Utilities 
Commission. Cases such as Union 
Construction Co. v. Western U. 
Teleg. Co. (1912) 163 Cal 298, 125 
Pac 242, and Hiroshima v. Bank of 
Italy (1926) 78 Cal App 362, 248 
Pac 947, are therefore not pertinent. 

[3] Appellant contends that he has 
been forestalled of an opportunity to 
question the reasonableness of re- 
spondent’s rule limiting liability. Such 
questions of reasonableness should 
first be directed to the Public Utilities 
Commission which by § 35 of the 
Public Utilities Act is vested with ju- 
risdiction to make such determination. 
See Carpenter v. Los Angeles Gas & 
E. Corp. (1940) 41 Cal App2d 369, 
373, 374, 37 PUR NS 115, 106 P2d 
916. If, after complaint to the Com- 
mission, a party is still dissatisfied, he 
is free to invoke the appropriate ex- 
traordinary remedy. 

Judgment affirmed. 


McComb and Fox, JJ., concur. 
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OHIO SUPREME COURT 


Cincinnati Gas & Electric Company et al. 
Vv. 


Public Utilities Commission 


Nos. 32958, 32959 
— Ohio St —, 106 NE2d 642 
May 28, 1952 


PPEAL from Commission order denying a natural gas com- 

A pany authority to increase the number of space-heating 

customers but granting such authority to other companies, and 

from Commission order prescribing certain emergency rules and 

regulations and exacting a penalty for failure to abide therewith; 
affirmed. 


Discrimination, § 205 — Right to supply natural gas for space heating — Preference 
during shortage of supply. 
1. A Commission order denying a natural gas company authority to increas 
the number of space-heating customers, but granting such authority to other 
companies, was not unlawfully discriminatory where there was a natural gas 
shortage in the state and where the number of additional constmers which 
the companies could, within the limits of their respective and pr ly avail- 
able supplies, add to their lines varied as between the companies, p. 64. 
Service, § 161 — Commission rule — Gas company supervision of ineligible s 
— Ministerial duty. 
2. A Commission rule requiring natural gas companies to determine whether 
a customer has connected space-heating equipment which is not eligible for 
service, to direct the consumer to disconnect such equipment if ineligible, and 
to discontinue the gas supply if the consumer fails to comply with such 
direction, does not require the exercise of a judicial or quasi judicial function, 
or delegate legislative power to the companies but imposes only an affirma- 
tive ministerial duty on such companies, p. 64. 


¥ 


These two cases are in this court gency orders, dated October 3, 1947, 
on appeal from an order of the Public was appealed from to this court in the 
Utilities Commission, denominated case of Akron v. Public Utilities Com- 
“Ninth Supplemental Emergency Or- mission (1948) 149 Ohio St 347, 74 
der” and dated December 13, 1951, PUR NS 81, 78 NE2d 890. 
regulating and restricting the supply By its Ninth Supplemental Emer- 
of natural gas the gas utilities may gency Order, the Commission found 
serve for gas-fired space-heating equip- that there was a continuing emergency 
ment. The first of this series of emer- affecting the health, safety, and welfare 
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CINCINNATI GAS & E. CO. v. P. U. C. 


of the people of the state, due to the 
continuing unprecedented demand for 
gas and to the inability of the gas 
utilities to make available sufficient 
additional gas to consumers ; that such 
condition necessitated curtailments of 
gas service; and that the number of 
consumers which the natural gas com- 
panies of Ohio can, within the limits 
of their respective and presently avail- 
able gas supplies, add to their lines 
varies as between the companies. 

Based upon its finding of facts, the 
Commission, by its order, denied to 
The Cincinnati Gas & Electric Com- 
pany authority to increase the number 
of its space-heating customers, but 
granted to other gas companies au- 
thority to approve applications for ad- 
ditional space-heating service. 


In the same order the Commission 
prescribed certain emergency rules and 


regulations to be followed by the gas 
companies in carrying out the terms 
of the order and exacted a penalty on 
any gas utility and its responsible of- 
ficers for failure to abide by the pro- 
visions of the order. 

Rule 4 prescribes that, when the 
evidence reasonably indicates that any 
consumer has connected gas-fired 
space-heating equipment which under 
the rules is not eligible for service from 
the utility’s lines, the utility shall 
forthwith in writing direct such con- 
sumer to disconnect such equipment 
and discontinue the use of such serv- 
ice, and, if the consumer fails to do so 
within ten days, the utility shall dis- 
continue the entire supply of gas to 
such consumer, and that before re- 
establishing service the utility “shall 
take such measures as may be deemed 
practicable and necessary to restrict the 


flow of gas to quantities required for 
other than space-heating purposes.” 

Rule 5 requires distributing utilities 
to curtail natural gas service to in- 
dustrial consumers when and to the 
extent necessary to supply demands 
during peak periods to domestic con- 
sumers, in accordance with the Com- 
mission’s order, and to restore such 
curtailed service when the emergency 
is past. 

Rule 6 prescribes that “no action 
taken by any such distributing utility 
in compliance with these rules shall be 
deemed to constitute unjust discrimi- 
nation or a violation of any of the pro- 
visions of the Public Utilities Com- 
mission Act, the general orders of this 
Commission, or the schedules, rules 
and regulations of such utility.” 

It is contended by the appellant util- 
ity that the Commission erred (1) in 
imposing a “complete freeze’”’ on appel- 
lant by denying its request to be per- 
mitted to approve applications for 
space-heating service and thus dis- 
criminating against appellant in favor 
of other gas companies, and (2) in 
unlawfully subdelegating to the gas 
utilities the responsibility of enfore- 
ing the Commission’s emergency re- 
striction order regulating the amount 
of gas the utilities may serve for space 
heating, of determining whether the 
order has been violated, and of pun- 
ishing any violators without prescrib- 
ing a formula for determining viola- 
tions or providing the suspected viola- 
tor a hearing or the violator a review. 

APPEARANCES: Peck, Shaffer & 
Williams and Walter E. Beckjord, 
Cincinnati, for appellant Cincinnati 
Gas & Electric Co.; Henry M. Brues- 
tle. City Solicitor, and Robert J. 
White, Cincinnati, for appellant city 
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OHIO SUPREME COURT 


of Cincinnati; C. William O’Neill, 
Attorney General, and John P. Case, 
Columbus, for appellee. 


PER CURIAM: 

[1] The validity of a statewide tem- 
porary “freeze” order of the Commis- 
sion prohibiting any distributing uti! 
ity from furnishing additional service 
for space heating has been upheld by 
this court in the case of Akron v. 
Public Utilities Commission (1948) 
149 Ohio St 347, 74 PUR NS 81, 78 
NE2d 890. The record before the 
court in the instant cases clearly jus- 
tifies the finding of the Commission 
“that the number of additional con- 
sumers which the natural gas com- 
panies of Ohio can, within the limits 
of their respective and presently avail- 
able gas supplies, add to their lines 
varies as between companies,” and 


supports its order denying to the ap- 
pellant company authority to increase 
the number of its space-heating con- 
sumers and granting to other distrib- 
uting utilities authority to approve ap- 
plications for additional space-heating 


service. The order is not unlawfully 
discriminatory. 

[2] The enforcement provisions of 
the order in question are not a delega- 
tion of legislative power to the dis- 
tributing utilities, and the rules above 


referred to are within the rule-making 
power of the Commission. The dis- 
tributing utilities are not authorized to 
make any rules or regulations con- 
cerning the addition of space-heating 
customers to their gas lines but are 
required to perform purely ministerial 
duties. The rule of the Commission 
requiring the distributing utility to de- 
termine whether a customer has con- 
nected gas-fired space-heating equip- 
ment which is not eligible for service, 
to direct the consumer to disconnect 
such equipment if he has made such 
a connection, and to discontinue the 
supply of gas to the consumer if he 
fails to comply with such direction 
does not require the exercise of a ju- 
dicial or quasi judicial function. The 
answer to the question is peculiarly 
within the knowledge of the utility, 
and if it is in the affirmative a min- 
isterial duty is imposed on the utility 
to discontinue the supply of gas to such 
customer. 

The order of the Commission is af- 
firmed. 


Order affirmed. 


Weygandt, CJ., and Zimmerman, 
Middleton, Matthias, and Hart, JJ., 
concur. 


Stewart, J., not participating. 
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Industrial Progress 


aking A digest of information on new construction by pri- 
ti vately managed utilities; similar information relating 
e dis- to government owned utilities; news concerning prod- 
zed to ucts, supplies and services offered by manufacturers; 
pn H CTT also notices of changes in personnel. 
On- an 
ating Arizona Public Service Plans described in a new, color-illustrated brochure 
t are P released by Automatic Electric Company, 1033 
* $125,000,000 rogram W. Van Buren street, Chicago 7, Illinois. 
teria ' 
, rIZONA Pustic Service Co. plans to spend 
Ssion A $125,000,000 in the next 10 years to expand M-H Introduces New 
‘0 de- electric, gas and water service, according to an Gas Valve 
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announcement by Henry B. Sargent, president. 
Ground-breaking ceremonies were held recently 
for the company’s 200,000 kilowatt Saguaro 
power plant in southern Arizona. 

Located 30 miles north of Tucson, the plant 
will be the state’s largest outdoor type gen- 
erating installation. The plant will be capable 
of producing nearly 25 per cent more power 
than Arizona’s entire share of Hoover Dam 
power. 

The cost of the initial unit will be about 
$14,000,000, Mr. Sargent said. 


New York State Elec. & Gas 
To Observe Centennial 


T= New York State Evectric & Gas 
Corp. will celebrate 100 years of public 
service with a series of centennial observances 
2 points in the state on October 28, 

5 

The general observance will be highlighted 
by employees’ centennial birthday dinner par- 
ties in numerous communities throughout the 
company’s service area. 

The company was incorporated on October 
28, 1852, as the Ithaca Gas Light Company. 
It began business with a capital stock of $75,- 
000 as one of the leading concerns in the then 
small city of 7,000 population. 

In a century, the capital investment has in- 
creased to more than $183,000,000 and the area 
served has been extended to 35 per cent of that 
of the state. Meanwhile, Ithaca alone has grown 
to become a city of 30,000 

Other cities in the company’s present area 
with gas service dating back 100 years are: 
Auburn, Elmira and Lockport. 

One of the principal events of the day will 
be groundbreaking ceremonies at Heddens, 15 
miles north of Ithaca on the east shore of 
Cayuga Lake, where the company will con- 
struct a 500,000-kilowatt steam electric gen- 
erating station on a tract of 100 acres. The 
projected plant was recently named Milliken 


A= diaphragm gas valve that is inter- 
changeable with standard solenoids and 
operates on all gases is announced by Minne- 
apolis-Honeywell Regulator Company. 

As a result of two years of field testing be- 
fore its introduction, company engineers claim 
that the new valve is the most trouble-free 
diaphragm gas valve in their experience. Cast 
aluminum body and housing, larger pilot pas- 
sageways and a three-ply diaphragm using a 
nylon interior sandwiched between the same 
Buna-N rubber that goes into the firm’s well 
known aircraft fuel gauge are features that 
were built into the new valve to minimize serv- 
icing. The control is available in a variety of 
models, sizes and voltages. 

The compactness of the control allows it to 
fit into smaller spaces than regular size valves, 
yet it equals them in capacity and performance, 
according to the company. It meets all local 
codes and gas utility requirements for all gases. 


Industrial Electrification Award 
Offered Through EEI 


OUNDING out the already numerous and 
diversified Prize Awards administered 
through the Edison Electric Institute, the new 
More Power to America Awards by General 
Electric Company offer the many utilities who 
have accomplished outstanding results in the 
industrial electrification field a brand-new op- 
portunity not only to obtain well earned recog- 
nition, but also to publicize their achievements. 
In line with the policy of encouraging small 
and medium-size companies to enter the EEI 
Prize Award Contests, General Electric is 
offering two awards in the More Power to 
America contest: one for companies with less 
than 250,000 total meters, and one for compa- 
nies with 250,000 total meters or more. 
Each company entering any of the EEI Prize 
Award Contests must also bear in mind that no 
(Continued on Page 34) 





METER SEALER 


@ Complete with wire snips. 
Sturdy steel, with pow 
leverage, yet lightweight. 
Flat lettered dies included, 
. (with slotted or recessed 
ies $6.75) 


Station as a tribute to Arnold W. Milliken, 
vice president and general manager. 


Business Telephone System 


ow the Union Oil Company, California, 
uses its own private, “inside” P-A-X busi- 


FREE Catalog. 
ness telephone network to bring increased effi- A. C. GIBSON CO., INC 70 OAK ST. 
ciency and close control to its operations is Ra , BUFFALO 5, N. V. 


Mention the FortnicHtty—I/t identifies your inquiry 
33 OCT. 23, 1952 


Write for 





INDUSTRIAL PROGRESS—( Continued) 





OCT. 23, 1952 


entry can exceed 15 in. x 18 in. in size. This 
is a mandatory restriction and entries not con- 
forming will be disqualified. A plea is also being 
made that all entries be simple in form and 
factual in content. 

A number of the Prize Award Contests pro- 
vide various awards for different size com- 
panies. There are also some other minor 
changes in terms and conditions which are 
clearly set forth in the brochures describing 
the various contests. Write to the Edison Elec- 
tric Institute, 420 Lexington avenue, New 
York 17, New York, for brochures descriptive 
of the terms and conditions of any or all of the 
awards. 


Pacific Pwr. & Lt. Conducts 
Appliance Survey 


orRE than two-thirds of all homes served 

by Pacific Power & Light Company are 
now cooking and heating water electrically, ac- 
cording to findings of an appliance survey being 
conducted by the utility. The company serves 
the states of Oregon and Washington. 

Electric ranges are in use in 71 per cent of 
the urban and rural homes surveyed and 69 
per cent have electric water heaters, the study 
disclosed. Corresponding national average fig- 
ures are 23 per cent and 13 per cent. 

The survey also showed electric refrigerators 
to be almost as popular as radios, with 92 
per cent of the homes having this type of 
refrigeration and 97 per cent reporting radios. 

Analysis of appliance buying intentions dis- 
closed that ranges, water heaters and home 
freezers top the housewife’s shopping list, with 
about one home in every six being a prospect 
for the purchase of one or another of these 
pieces of equipment. Automatic washers came 
close behind in purchase popularity. 


Toledo Edison Plans 
$25,000,000 Station 


BAY shore plant site of approximately 400 

acres is being acquired by the Toledo 
Edison Company to accommodate a new $25,- 
000,000 generating station, Charles E. Ide, 
president, reported recently. 

Plans call for construction of a steam gen- 
erating station near the bay shore east of Har- 
bor View and installation of equipment capable 
of producing 125,000 kilowatts of power, Mr. 
Ide reported. Included will be a high-pressure 
boiler, a turbogenerator, a condenser and the 
needed switching and sub-station equipment. 
Provisions will be made in construction so that 
four to six more units can be added as the 
Northwestern Ohio power demand grows. 

Other sections of the area will be used for 
such yard facilities as coal-handling equipment, 
railroad tracks and ash-disposal areas. 

Construction probably will begin by the end 
of this year and the plant is expected to be 
in operation by mid-1955, Mr. Ide said. The 
new unit, which will be the largest on the 
Edison system, will be the third to be added 
since the end of World War II. The company 
has spent more than $53,000,000 for expansion 
in the last ten years. 


——_ 


Paulsen-Webber Opens New 
Branch in Houston 
Fi st48tsHMENT of a ninth branch office and 


a warehouse with shop facilities in Hous- 
ton, Texas, by the Paulsen-Webber Cordage 
Corporation of New York, N. Y., was an- 
nounced recently by Fredrik B. Paulsen, presi- 
dent of the corporation. The new premises will 
be used for fabrication and to stock the various 
materials of the Paulsen-Webber line. 

The Texas establishment is part, Mr. Paul- 
sen said, of an expansion program started early 
in 1951 which has tripled the company’s wire 
rope production and boosted current sales to 
an all-time peak. 


Westinghouse Offers Electric 
Power Teaching Aids Kit 


A KIT of related teaching aids designed to 
help young students—grades 7 9 
—get a better understanding of the importance 
of electric power to the growth of America 
has been developed by the School Service De- 
partment of Westinghouse Electric Corpora- 
tion. The kit—which will be distributed to 
schools through electric power companies— 
includes: three wall charts, a cartoon-type 
booklet on electric power, a steam-turbine gen- 
erating station model, and a teacher’s guide. 

According to L. M. Stark, manager of the 
School Service Department, the “Electric Pow- 
er Kit” was developed with the advice and 
guidance of a Consulting Committee composed 
of four nationally prominent educators of the 
National Education Association. In addition to 
the Consulting Committee, other educators, as 
well as electric utility people, assisted in the 
development of the kit. 

The kit which is packaged as a unit, sells 
for $5.00 and is available from any Westing- 
house office. Each unit includes: 1 set of charts, 
40 booklets, 1 model and 1 Teacher’s Guide. 

“By distributing the kit through electric 
power companies,” Mr. Stark stated, “it is 
hoped that the resources of the school and 
the electric power company can be combined 
to help young people gain a general understand- 
ing of the electric industry and a realistic ap- 
preciation of its operation in their own com- 
munity.” 


New P&H Catalog 


A’ ARGE “Picture Book” of its Model 255-A 
power shovel has been published by 
Harnischfeger Corporation. This 24-page bul- 
letin makes liberal use of detailed photos to 
show design features and the various com- 
ponents of this } cubic yard machine which 
easily converts for seven different services: 
shovel, dragline, crane, clamshell, trench hoe, 
pile driver, and magnet crane. Many action 
shots of these machines at work, plus two pages 
of plant scenes showing actual manufacturing 
operations, round out the pictorial content of 
the book. 

For copies of bulletin X71-4 write Harnisch- 
feger Corporation, 4400 W. National avenue, 
Milwaukee 46, Wisconsin. 
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Right on the job! 


international Trucks are strictly right on the 
job because they incorporate all the advan- 
tages a service truck should have. They’re 
rugged, dependable, economical to operate. 


The all-steel service-utility bodies are 
welded into one rugged unit. Compartments 
and bins are of various sizes to accommodate 
all your equipment—all have safety-rolled 
edges. Compartments are of weather-tight 


construction. Drip mouldings pressed into 
the body shell prevent screws and bolts from 
working loose or rusting out. 


There are many International Trucks to 
choose from. Your International Dealer or 
Branch can help you find the one that’s right 
for your job. 


INTERNATIONAL HARVESTER COMPANY * CHICAGO 


ght 
&® 


me 


iL International Harvester Builds’ McCormick Farm Equipment and Farmall Tractors...Motor Trucks...Industrial Power...Refrigerators and Freezers 


Better roads mean a better America 


INTERNATIONAL “> TRUCKS 


“Standard of the Highway” 


International L-130 series with special serv- 
ice-utility bodies —115 and 134-in. wheel- 
bases. GVW’s from 6,800 to 8,600 Ibs. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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Twofold Benefits From The 


Analysts Journal 


7, Its timely articles by the nations leading security analysts and 
economists keep you informed as to methods and trends in the 
security markets. You will be better able to present your com- 
pany in its most favorable light if you know the trend of finan- 
cial thinking as expressed in the official publication of the 
Security Analysts. 


Its advertising pages provide a means of putting your story 
across to the Analysts. There is no more direct and effective 
way to contact this influential group of investment specialists 
than to advertise in their own quarterly Journal. 

To Keep Abreast of Investment Markets 
READ THE ANALYSTS JOURNAL 
& 

To Keep Investment Markets Abreast of Your Company 


ADVERTISE IN THE ANALYSTS JOURNAL 


PUBLISHED QUARTERLY BY THE NEW YORK SOCIETY OF SECURITY ANALYSTS 





The Analysts Journal 

20 Broad Street, Room #908 

New York 5, N. Y. 

Gentlemen: 

() Please enter my subscription for one year at the subscription rate of $4.00. 


(0 Please send me your advertising brochure. 























OVER EIGHT 
MILLION 
HORSEPOWER 


The Newport News Shipbuilding 
and Dry Dock Company has re- 
ceived orders for the building of 
hydraulic turbines aggregating 
output of 8,150,000 horsepower. 


gens ee 


ASSEMBLY OF SPIRAL CASINGS FOR C. J. STRIKE DEVELOPMENT 


NEWPORT NEWS 
SHIPBUILDING AND DRY DOCK COMPANY 
Newport News, Virginia 
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For Top Turbine Performance 
— Specify LEFFEL Hydraulic Turbines 
































You measure turbine performance in terms 
of power and long-range economy. That 
means your hydraulic power installation 
should have a turbine which will give you 


efficient power with years of trouble-free 


~~» 


service. Leffel has been building turbines 
which do just that for over 90 years—since 
1862. A Leffel turbine holds the world's rec- 
ord of 94.57% efficiency! And this out- 
standing efficiency is always coupled with 
dependability and long life, as many Leffel 
turbines have proven by over half a century \ 


of actual service. Pr 


So why not let us help you with your 


hydraulic power project, whether it be ex- De 
pansion, rehabilitation or a new installation? ~ 
Of course, there is no obligation. Write, ns 
wire or phone today. : 





SPRINGFIELD, OHIO, U.S.A. 





POWER FOR 3 YEARS 
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Where dependability counts, you'll find Dodge! 


Public utility trucks must be ready to go 
... night or day, rain or shine, come hail 
or high water. More and more utilities, 
like Southern California Edison, are using 
Dodge “Job-Rated” trucks. 

Dependability is a big red MUST with 
Dodge. You'll find it in such features as 
moistureproof ignition system, high- 
torque capacity starting motors, positive- 
pressure lubrication system. 

You'll get long life, too, thanks to deep, 
broad-shouldered frames, shot-peened rear 


=m LR 


a 


axle shafts, extra-long alloy steel springs. 


What’s more, Dodge offers a wide range 
of engines with 4-ring pistons, chrome- 
plated top rings, exhaust valve seat inserts 
. .. ease of handling due to short wheel- 
base and wide front tread . . . real driver 
comfort from chair-height seats, greater 
visibility, big positive brakes. 


There’s a Dodge ‘“Job-Rated”’ truck to 
meet your needs. See your friendly Dodge 
dealer today. 
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NOW AVAILABLE! 
ume epiiows PROCEEDINGS 


1951 CONVENTION 


NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 





Tuis important edition contains valuable ma- 
terial on the subject of regulation of rates and 
service of public utilities and transportation 


companies including the following: 


Valuation, The State Commission, and Section 19a—Telephone Toll Rates—Keeping 
the Public Better Informed Concerning the Duties and Activities of the State Regu- 
latory Commission—Utility Regulation Under Rising Cost Conditions—State Taxation 
of Motor Carriers of Property—Natural Gas Supply Problems—Accounts and Statis- 


tics—Engineering—Legislation—Resolutions adopted by the Association. 
Price—$10.00 


OTHER PUBLICATIONS OF THE ASSOCIATION 
Telephone Separations Manual 
M Toll Teleph Rates and Disparities: 


This report of the NARUC-FCC Joint Toll Rate Subcommittee represents the results of 
a two-year study by the Subcommittee with the cooperative efforts of other able people 
who served as associates and contributors in the preparation of the volume. The report is 
in printed form with hard-bound cover and contains 400 pages of text, tables and charts, 
presenting for the first time comprehensive factual data with respect to message toll tele- 
phone service, rates, costs, and disparities in rates. This report covers the subject from 


both the interstate and intrastate approach 








Depreciation: 

1943-1944 Reports of Committee on Depreciation (Reprinted in one volume because of 
special demand). The reports present a very comprehensive and complete analysis 
of the problems of depreciation in public utility regulation and set forth conclusions 
concerning the policies and practices which should be followed in respect thereto. 
(326 pages, paper bound) 

1948) Letter Symbols for Mathematics of Depreciation 

1948) Half Cycle Methods of Estimating Service Life 

1950) Remaining Life Basis of Accounting for Depreciation 


Interpretations of Uniform System of Accounts for Electric Utilities— 
Cases Nos. 45-118 (1938-1951) 
Interpretations of Uniform System of Accounts for Gas Utilities— 
Cases 1-79 (1938-1951) 
Interpretations of Uniform System of Accounts for Water Utilities— 
Cases Nos. 1-64 (1938-1951) 
(When remittance accompanies order, we pay forwarding charges.) 


NATIONAL ASSOCIATION OF RAILROAD AND 
UTILITIES COMMISSIONERS 





7413 NEW POST OFFICE BUILDING, POST OFFICE BOX 684 WASHINGTON 4, D. C. 
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PROFESSIONAL DIRECTORY 


@ This Directory is reserved for engineers, account- 
ants, rate experts, consultants, and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design, and construction. 
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Tue American Aprpraisat Company 


ORIGINAL COST STUDIES @ VALUATIONS © REPORTS 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 


NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 
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AMERICAN CALIQUA COMPANY 


CONSULTING ENGINEERS 
HIGH TEMPERATURE WATER DISTRIBUTION SYSTEMS 


Space Heating and Industrial Processing 
District and Municipal Heating 
222 East 4ist St., New York 17, N. Y. 








CONSULTING ENGINEERS 
Electricity, Natural Gas and Water Utilities 
Production, Transmission, Distribution 
Reports, Design, Supervision of Construction 
Investigations, Valuation and Rates 
4706 BROADWAY, KANSAS CITY 2, MISSOURI (SINCE 1915) 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


DESIGN, CONSTRUCTION, INVESTIGATIONS, REPORTS, APPRAISALS AND MANAGEMENT 


























Ford, Bacon & Davis 
ste s ENGINES Ree eer 


NEW YORK @ CHICAGO @ LOS ANGELES 
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GIBBS & HILL rwno. 


CONSULTING ENGINEERS 
DESIGNERS - CONSTRUCTORS 














Octo 
— —— 

















GA GILBERT ASSOCIATES 


ENGINEERS © CONSULTANTS * CONSTRUCTORS 


NEW YORK + READING + WASHINGTON + HOUSTON + PHILADELPHIA - ROME * MANILA + MEDELLIN 


FOUNDED 1906 











W. C. GILMAN & COMPANY 
CONSULTING ENGINEERS 


Valuations — Depreciation Studies — Rate of Return 
Investigations and Reports for Financing 
Transit and Traffic Surveys — Fare Studies 
55 Liberty Street New York 5 








JAY SAMUEL HARTT 


CONSULTING ENGINEER 
327 South LaSalle Street s CHICAGO . Telephene HArrison 7-8893 


Consultant to Public Utilities: Valuations; Rate of Return Studies; Reports for 
Financing; Other Problems of Management, Engineering and Finance. 














CYRUS G. HILL, ENGINEERS 


Public Utility Properties 
Valuation and Operating Reports 
Plans — Design — Construction — Rate Cases 


231 So. LaSalle Street Chicago, Illinois 








Gustav Hirsch Organization, Inc. 
Consulting and Supervisory Engineers 


1347 West 5th Ave., Columbus (12) Ohio © Telephones: L. D. 78—Kingswood 06/1 
ALL PHASES OF PUBLIC UTILITY ENGINEERING AND SUPERVISION OF CONSTRUCTION. 














HOOSIER ENGINEERING COMPANY 


Erectors of Transmission Lines 


1384 HOLLY AVENUE ° COLUMBUS, OHIO 

















Mention the FortnicHtTty—It identifies your inquiry. 
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ee BOWEN & FARRELL 
ENGINEERS 
NN ARBOR, MICHIGA 
APPRAISALS—INVESTIGATIONS— DEPRECIATION STUDIES— 


PORTS 
for Rate Cases, Security Issues, Regulatory and Accounti Bes uirements 
ORIGINAL COST AND CONTINUING PROPERT ORD 
DETERMINATION 








She huljian Coypounlion 


ENGINEE-RS ° CONSTRUCTORS 


POWER PLANT SPECIALISTS 


DESIGN e CONSTRUCTION « MANAGEMENT 
SURVEYS ¢ INVESTIGATIONS e REPORTS 


1200 N. BROAD ST., PHILADELPHIA 21, PA. 











William S. Leffler, Engineers Associated 


NOROTON, CONNECTICUT 


-_ Utility Management Consultants Specializing in REGULATORY 
A 
enue COST ANALYSIS “apa 


for past 35 years 
Send for brochure: ‘'The Value ef Cost Analysis te Menagement"’ 








N. A. LOUGEE & COMPANY 


Engineers and Consultants 


REPORTS—APPRAISALS—DEPRECIATION STUDIES 
RATE CASES—BUSINESS AND ECONOMIC STUDIES 


120 Broadway New York 








RATES TAXES 


SAFETY MIDDLE WEST FINANCE 
PENSIONS INSURANCE 
BUDGETING SERVICE ADVERTISING 











PERSONNEL co ACCOUNTING 

ENGINEERING e SALES PROMOTION 

STOCK TRANSFER 20 N. WACKER DRIVE, CHICAGO PUBLIC RELATIONS 
Pioneer Service gaan Co. 


SPECIALISTS IN 
ACCOUNTING, FINANCING, RATES, 
INSURANCE AND DEPRECIATION 


CONSULTING, DESIGNING AND 


OPERATING ENGINEERS 
PURCHASING 





231 SOUTH LA SALLE STREET. CHICAGO 4, ILLINOIS 








Outstanding Designing * Engineering Construc- 


tion * Piping » Equipment + Surveys 
in the * Plans + Steam or Diesel Power 
Plants, Alterations, Expansions 


Industry 
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THE RUST ENGINEERING co. 


Power Plant Design and Construction 
Boiler Settings, Chimneys, Equipment Erection 


PITTSBURGH, PA, BIRMINGHAM, ALA, 








SANDERSON & PORTER SaP 


ENGINEERS 
AND 
CONSTRUCTORS 








Sargent & Lundy 
ENGINEERS 


Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 3, Ill. 








The J. G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 


80 BROAD STREET NEW YORK 4, N. Y. 








Whitman, Requardt and Associates 
Publishers of the 35-year-old 
DESIGN — CONSTRUCTION HANDY-WHITMAN INDEX 
for Publi ili: 
REPORTS — VALUATIONS Phy Tends 
Including Hydro-Electric Properties 


1304 ST. PAUL STREET BALTIMORE 2, MARYLAND 


ALBRIGHT & FRIEL INC. EARL L. CARTER 


Consulting E Consulting Engineer 


vam, Re wg and tedustrial Wastes Problems REGISTERED IN INDIANA, NEW YORK, OHIO, 
Airfields, Refuse ; Eload Cont Dams PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 











Control 
n Public Utility Valuations, Reports and 
City Planning, epere  Appralsals and Rates Original Cost Studies 


PHILADELPHIA 7 910 Electric Building Indianapolis Ind. 











121 SOUTH BROAD — 











Boopy-BENJAMIN ENGINEERS, CONSTRUCTION AND 
ASSOCIATES, INC. MAINTENANCE CONTRACTORS 


CONSULTING ENGINEERS 
Power Plant Design, Specification and for the GAS INDUSTRY 
Construction Supervision CONSOLIDATE D 


Reonomtc end WenmeeySleal Sertess end Saperts GAS anv SERVICE CO. 


28 WEST ADAMS ° DETROIT 26, MICHIGAN 327 So. LaSalle St., Chicago 4, lL 
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GANNETT FLEMING CORDDRY AND CARPENTER, INC. 
ENGINEERS 
HARRISBURG, PENNSYLVANIA 


Reports—A 


Original Cost and Depreciation Studies 
Rate Analysee—insurance Surveys 

















LUTZ & MAY 


Consulting Engineers 


STEAM, GAS & DIESEL POWER STATIONS 
PUMPING PLANTS—ELECTRIC SYSTEMS 
REPORTS—DESIGN—APPRAISALS 


1009 Baltimore Kansas City 6, Mo. 





FRANCIS S. HABERLY 


CONSULTING ENGINEER 


Valuation — Depreciation 
Investigations and Reports 


122 SoutH MICHIGAN AVENUB, CHICAGO 








A. S. SCHULMAN ELEctric Co. 
Electrical Contracting Engineers 


TRANSMISSION LINES—UNDERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


CHiIcaco Los ANGELES 





HARZA ENGINEERING CO. 


Consulting Engineers 
L. F. HARZA 


E. MONTFORD FUCIK CALVIN V. DAVIS 


Hydro-Blectric Power Projects 
Transmission Lines, S Management, 
Dams, Foundations, Harbor Structures, 
Soil Mechanics 


400 W. MADISON 8T. CHICAGO 6, ILL. 











SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 











JACKSON & MORELAND 


ENGINEERS AND CONSULTANTS 


DESIGN AND SUPERVISION OF CONSTRUCTION 
REPORTS — EXAMINATIONS — APPRAISALS 
MACHINE DESIGN — TECHNICAL PUBLICATIONS 


BOSTON NEW YORK 





Testing + Inspection * Consulting 
Product Development & Research 
UNITED STATES TESTING COMPANY, INC. 


Hoboken, N. J. 


Boston * Chicago * Denver « Los Angeles 
Memphis « New York ¢ Philadelphia * Providence * Dallas 














LAURENCE S. KNAPPEN 
Consulting Economist 


Cost of Capital and Rate of Return Studies 
Analyses of Financial Statements 
Rate Case Investigations 
Revenues and Expenses 


919 Eleventh Street, N.W., Washington f, D. C. 
Telephone: National 7793 








WESTCOTT & MAPES 


Incorporated 
ARCHITECTS ENGINEERS 
meee — STUDIES — REPORTS — 
GN — SUPERVISION 
UTI — — INDUSTRIAL PLANTS 
INSTITUTIONS — SCHOOLS — PUBLIC WORKS 
NEW HAVEN CONNECTICUT 








LARAMORE AND DOUGLASS, INC. 
CONSULTING ENGINEERS 


POWER PLANTS 
TRANSMISSION DISTRIBUTION 
DESIGN—REPORTS—APPRAISALS—RATES 


79 East Adams Street Chicago 8, Illinois 














LUCAS & LUICK 
ENGINEERS 


DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSatie Sr., Cxicaco 





Representation in this Professional 
Directory may be obtained at very 
reasonable rates. Kindly address in- 


quiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
309 Munsey Building 
Washington 4, D. C. 
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SPECIFY 


PACIFIC 
TYPE WBF 





— Pecisiomp> Gel , TRIFUGAL Way 


BOILER FEED 


You Specify — The capacity, temperature and pressure. 


Pacific Will Specify — The most efficient size and the correct 


materials. 


You Will Receive from Pacific — A custom built pump with pres- 
sure castings, hydrostatic tested... each part precision finished 
and inspected ... one-piece impellers, dynamically balanced . . . 
performance tested and shipped with parts protected with rust 
inhibitor. Write for Bulletin Number 109. 


acific 


umps INC. 
HUNTINGTON PARK, CALIFORNIA Ai=itiniibenlnthi RESSER INDUSTRIES J 
inport Office: Chanin Bldg., 122 E. 42nd St., New York * Offices in All Principal Cities PACIFIC TYPE JBF BF-13 





HOW G-E EQUIPMENT SAVES YOU WOR 
ON SERIES STREET-LIGHTING SYST W 


@ Get optimum lamp performance 
@ Save costly man-hours in servicing ... 


WITH G-E CONSTANT-CURRENT TRANSFORMERS 


You reduce operating expenses with G-E Constant-current 
Transformers because they give exceptionally fine control of 
current from short circuit to full load... assuring maximum 
lamp life. They compensate instantly for even small changes 
in load or applied voltage, maintain low starting surge. 
They're easy to mount, even on poles with up to 5 degrees 
rake, and they're constructed for years of dependable, low- 
maintenance service. . 


@ Protect your circuits 
Type RO, normal power factor outdos 


é Reduce operating Costs cee automatic current-regulating tronsforme 
ratings 5 to 30 kw. Other G-E consta 


WITH G-E CONSTANT-CURRENT CONTROL DEVICES —= current transformers: ROC, outdoor, hi 
pf, 5 to 30 kw; RF, station-type, ai 


A_ Type J-1 Protector — provides protection from hazards cooled, normal pf, 15 to 50 kw. 


of open circuit conditions. 
B Fuse Cutout—for primary fault and surge protection. 


C Type P-1 Photoelectric Relay —low cost control auto- 
matically turns lighting circuits on at dusk, off at dawn. 


D Pellet Lightning Arrester — for protecting both primary 
and secondary sides of transformers. 


E Type E-1 Controller (not shown) — heavy-duty solenoid- 
operated oil switch to control transformers. 


@ Cut installation time and expense... 
WITH G-E “PACKAGED” REGULATORS 


You reduce installation time and conserve pole space with 
G-E “packaged” Substation-type Constant-current Regula- 
tors (illustrated at right). Available in 15, 20. 25 and 30 kw 
ratings. these “packages” contain all protective and con- 
trolling elements for efficient, economical series street-light- 
ing operation where ]20-v, 60-cycle control power is avail- 
able. They are factory assembled and can be put into service 
simply by connecting power and control leads. Each com- 
ponent is readily accessible for servicing, 


For information on any of the above equipment, or on G-F 
engineering service, write Section 152-131E. General Electric 
Co., Schenectady 5, New York. 


GENERAL @@ ELECTRIC 


G-E Substation-Type Reg 





